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Definitions

Religious activities include, but are not limited to, worship, religious instruction, and proselytization.

Non-religious program is a government-funded program administered by a secular organization or
a faith-based organization that does not require participation in religious activities.

Public as used here refers to the general public, e.g., as in the public interest — as opposed to pub-
lic agencies, which are referred to generally in this report as government.

Faith-based organization, as used in this report, is any entity that is self-identified as motivated by
or founded on religious conviction. We are using the term in its broadest sense to include corpora-
tions, unincorporated associations, churches, trusts, foundations, and educational institutions. The
characteristics of religious organizations (and their programs) are discussed in the typology includ-
ed in Chapter V of this report. The six categories discussed and described in this typology are: faith-
permeated, faith-centered, faith-affiliated, faith-background, faith-secular partnership, and secular.

Transparency in this context refers to explicit, clear statements about policies, standards, and
instructions.

501(c)(3) organization, as used in this report, refers to charitable organizations certified as
exempt from taxes by the Internal Revenue Service. In this report, it is used to describe exempt
organizations other than churches, mosques, or other institutions of worship.

Firewalls refer to clear administrative separations within or between organizations.
Private funders include philanthropic institutions, corporations, and individuals.

Government leaders include government leaders in the executive and legislative branches, at the
federal, state, and local level.

Government agency is an agency of federal, state, or local government that administers funding
programs for providing services through non-governmental organizations, including community-
based organizations and faith-based organizations.

Religious belief, as used here, covers all religious belief systems, including those that affirm or
reject belief in a higher power or deity.

Community-based organization, a formal or informal association that aids and empowers people
and communities in a particular geographic or ethnic community, led and managed by people
drawn from that community. |



Foreword

By Harris Wofford

Even in the midst of war, and faced with the challenges of terrorism at home and in the world
beyond our borders, we need more than ever to keep in our minds and hearts the fundamental val-
ues and purposes of our democracy. To secure the blessings of liberty and justice for all should be
the great aim of all governments. As Americans, we have a special obligation to be true to the
creed that this nation’s founders declared to be self-evident. So it is our duty, in war as in peace,
not to forget the pressing needs of the poor, the disadvantaged, and those otherwise being left
behind — our neighbors in this land we love.

From kitchen tables to the halls of Congress, we Americans like to argue for our ideas and our
interests. This freedom to disagree with one another operates in a continual tension with the need
to accept differences and find common ground for concerted action. With intense partisanship on
so many sides of our public life, we need to learn how to disagree on beliefs we hold dear and yet
proceed to sit down, reason with each other, narrow the areas of difference, discover areas of con-
sensus, and agree to work together on vital matters affecting the common good.

Over the last ten months, it has been my privilege to join in doing just that with an extraordi-
nary group of Americans with great diversity of views and great goodwill.

The 27 members of the Working Group on Human Needs and Faith-Based and Community
Initiatives — 2003 include 15 who served in the first Working Group, started in June 2001 at the
suggestion of Senator Rick Santorum and with the encouragement of Senator Joe Lieberman. The
report of that previous Working Group — Finding Common Ground — was issued in January 2002,
with 29 Recommendations agreed to by the consensus process. (That first report is available on its
website, www.working-group.org).

Based on the success of that effort, we were asked to continue, with a number of new members,
to build on those 29 Recommendations and seek further consensus on important questions and on
ways to move forward. Our aim, as in the first Working Group, was to find common ground on
guiding principles — and on specific steps to take — to increase the opportunities for people in
need to get help from community-based organizations, including those inspired by religious faith.
And we sought to show how this can be accomplished in a manner consistent with the constitu-
tional principles of religious liberty, including the separation of church and state, and the equal
protection of the laws, and thus to promote the “more perfect union” and other great purposes set
forth in the Constitution’s Preamble.

We hope that the 38 Recommendations in this new report, Harnessing Civic and Faith-Based Power
to Fight Poverty, will be of assistance to the Congress as it considers pending (and future) legislative
proposals; to the President and federal departments and agencies and to state and local governments
as they deal with these issues; to foundations, corporations, and other private donors; to national and
community organizations, both faith-based and secular; and to the concerned general public.

Some members — perhaps most — of the Working Group would go further in one direction or
another, in facilitating the participation and funding of faith-based organizations or in establishing
further safeguards. But all of us join in presenting these 38 Recommendations as contributions to
the aim set forth in the first proposition of the Introduction and Summary, page 8. That proposi-
tion calls for “a broader mobilization of civic energies and resources” to confront poverty and other
pressing social problems, and a closer collaboration between government and this country’s com-
munity organizations, including its many faith-based institutions, both large and small, that work
to meet human needs.
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Similarly, the other major theme that pervades this report is the first Recommendation of the
chapters on both government and private funding. There is an urgent requirement to expand the
resources available for effective programs, and for government at all levels — as well as for foun-
dations, corporations, and individuals — to assign a higher priority to meeting human needs.

These points to which the Working Group gave such emphasis seem particularly important to
me. What drew me to this endeavor was not primarily how to help faith-based organizations get
more, but how to help them give more — more leadership, more initiative, and more of their own
resources. Our report, | believe, challenges, encourages, and [ hope facilitates their doing so — and
[ believe that in doing so they will find that new resources will come, from private donors and from
public funding.

Instead of repeating other points in the report, I invite readers to turn to the Introduction and
Summary and to the Recommendations and exposition that follows. But before that, you should
know that in this second round of the Working Group we depended upon the careful and con-
structive leadership and collaboration of our co-chairs: Ron Sider, President of Evangelicals for
Social Action, and Barry Lynn, Executive Director of Americans United for Separation of Church
and State.

On behalf of the Working Group, I also express great appreciation for Search for Common
Ground and the Consensus Council, USA, which led the way in convening this second Group,
enlisting new members, and facilitating our meetings. I thank particularly:

) Roger Conner and Gerald Kamens (with assistance from Brent Elrod) of the domestic arm of
Search for Common Ground, a Washington, D.C.-based non-profit international conflict res-
olution organization;

D Larry Spears, founder of the Consensus Council, USA, which assists national and regional
leaders and citizens to build agreements on difficult issues of American public policy; and

) Joshua Weinberg, our legal counsel from the law firm of Hogan and Hartson, which also host-
ed our meetings.

And we all warmly thank:

) Richard Nathan and David Wright of the Rockefeller Institute, at the State University of
New York-Albany, our partner in furthering vital research on the outcomes of faith-based and
secular providers of service; and

D Luis Lugo and Julie Sulc, of the Pew Charitable Trusts, which generously funded Search for
Common Ground’s work in exploring the possibilities for expanded faith-based support for
this country’s human needs.

This report should increase understanding of some of the challenges surrounding government
and private assistance, both financial and other, to faith-based organizations providing social, edu-
cational, and health services to our fellow Americans in need. Despite the often divisive rhetoric
on this subject, our agreements on the 38 Recommendations and the five general propositions that
follow show there is indeed good reason to hope that a broader mobilization of civic energies and
resources, including those inspired by religious faith, is possible. Taken together and well-imple-
mented, these Recommendations can help to further tap the spirit of voluntary initiative by citi-
zens, by organizations, and by government at all levels, to harness civic and faith-based power to
fight poverty. |

April 2003
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L. Introduction and Summary:
The Setting for Our Recommendations

The haunting call for justice for the poor echoes across the decades of our history. Martin
Luther King, Jr.'s urgent summons to open the “doors of opportunity to all of God’s children” still
awakens a response in many hearts. America needs a broader mobilization of civic energies and
resources to confront its widespread poverty and social problems — and a closer collaboration
between government and this country’s community organizations, including its many faith-based
institutions, both large and small, that work to meet human needs.

Americans today understandably are concerned with personal and national security as well as
our uncertain economy. Yet they also know that the despair in our poorest communities weakens
our democracy. Failing schools, scarce jobs, crime, drug addiction, and collapsing families under-
mine the spirits of even the most courageous residents. It is time to face these conditions as res-
olutely as we confront new threats to our security. As a society committed to opportunity for all,
we can do much better.

The authors of this report — religious and civic leaders, and advocates for civil liberties — are
members of the Working Group on Human Needs and Faith-Based and Community Initiatives.
We have sought common ground on appropriate ways for increasing the opportunities for people
in need to get help from community-based organizations, including those inspired by religious

faith.

People committed to the values of social empowerment and religious freedom do not always
agree on the meaning of the Constitution’s promises, on how to strike the right balance between
positive values in tension. So we used a consensus-based process to examine the dimensions of the
public controversy, identify areas for discussion, and consider the breadth of perspectives present
in our group. We have sought to:

D Clarify the status quo and the issues raised by current legislative proposals, so that public
debates around government support of faith-based organizations could be more fact-based,
and centered on real differences;

D Assess issues in the light of concrete needs in key areas, including children and youth (men-
toring, tutoring, after-school programs), drug and alcohol treatment, homelessness, and
hunger; and

) Identify potential areas of agreement — focused on how to increase public and private fund-
ing of faith-based organizations in ways that are both effective and constitutional — especially
where people are separated by misunderstanding rather than value conflicts requiring resolu-
tion by the courts.

We often have had sharply divergent political outlooks, but each of us has had the opportunity to
express her or his perspective on the matters at hand. Each member’s opinion was considered carefully
in making final decisions. All members supported, or at least did not oppose, each Recommendation.

For ten months, we met regularly — under the auspices of Search for Common Ground and
Consensus Council, Inc., in cooperation with Hogan and Hartson and the Rockefeller Institute,
and with financial support from the Pew Charitable Trusts — to grapple with these issues and
explore areas of possible agreement. While serious disagreements remain in some areas, we've also
made important progress. And if a group as calculatedly diverse as ours can find common ground,
America’s political leaders should be able to do so as well.
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Accepting our differences, the breadth of our agreement is profound. We jointly embrace the
following propositions:

First, America can’t adequately overcome poverty and social dysfunction with the resources
now being dedicated to this mission. Government, voluntary associations, and private businesses
and citizens must significantly expand the financial and human resources available for these urgent
tasks. We realize all too well that in the current political climate, expanding social support for needy
Americans is not to some a major priority. Nonetheless, one of our key goals is to try to change the
way people think about aiding the poor. If Americans had more confidence in how social services
are delivered today, they would be more willing to open their hearts and their wallets.

In this time of fiscal constraints, we think it imperative that social services of the kind we
address, at the least, should not be cut back. And when economic resources are more available for
domestic purposes, we believe that dealing with unmet human needs in our country should be the
first area to have funds restored, and even increased. Such funding decisions reflect America’s true
priorities.

Second, addressing our communities’ needs is not just government’s job. It’s everyone’s job.
Let us be clear. We do not think that private charities, secular or religious, can somehow supplant
the crucial role of government in comprehensive efforts to alleviate poverty. But neither are we
satisfied with a political debate that routinely pits government provision against market provision
and overlooks the contributions, real and potential, of the “third sector” of civil society. What we
envision is a new, more pluralistic way to deliver social services and meet human needs — a greater
synergy between government, civic and community groups, religious congregations, and private
donors — philanthropic, corporate, and individual.

Each sector must do its part, and each has a unique way to add value to the common good. To
launch a new and more hopeful effort against poverty, America needs a broad civic mobilization
that enlists community and faith-based organizations! in a new partnership with government and
corporation and foundation funders, within a clear constitutional framework.

Third, religious faith is a powerful force in our society and we aim to connect it more firm-
ly to the work of social regeneration. While this report addresses both faith-based and secular
organizations dealing with human needs, the emphasis is clearly and intentionally on the former
— because that is where today’s controversies tend to be and where better public understanding of
the facts can reduce concerns about the appropriate role of faith-based organizations in effective-
ly and constitutionally meeting human needs. We are keenly aware that many Americans are torn
about the role of religion in our nation’s public life. At times in U.S. history, religion has been a
source of intolerance and social conflict. But it has also supplied a durable foundation and moti-
vation for much that is good and noble in our national character.

As de Tocqueville noted, community and religious groups are the backbone of civil society, nur-
turing America’s core values of active citizenship, community self-reliance, and public spiritedness.
Religious groups, for example, have played a key role in our nation’s historic struggles for econom-
ic justice, a compassionate government, and civil rights for minorities and women. The provision
of education, welfare, and health services by both faith-based and community-based organizations
is a tangible manifestation of the American ethic of voluntary service and civic engagement, and
has been an important means of building and sustaining our community.

1 The term “faith-based organization,” as used in this report, generally refers to faith-based providers of social, educa-
tional, and/or health services to people in need.



Fourth, a recognition of the variety of religious characteristics of faith-based organizations
is urgently needed, to help bring greater clarity to the ongoing public debate on these issues.
We have proposed a typology of such characteristics, including the role of religious transformation,
as a way to improve the sorely needed recognition and understanding of the great diversity within
and between faith-based organizations in this country.? This typology should be helpful to all of us
in better understanding how to clarify the rules that govern the relationship between government
and community and faith-based organizations — in ways that make the ground rules clear, facili-
tate closer collaboration, and protect our constitutionally guaranteed freedoms. Such understand-
ing would also encourage private foundations and corporations to remove some of the current bar-
riers to partnerships between them and faith-based organizations.

Fifth, closer collaboration between government and community and particularly faith-based
groups will require a tenacious search for pragmatic, tailored, occasionally messy, but typically
American solutions. A host of knotty questions are involved that highlight deeply held values that
are in tension in our society. Can civic and religious groups maintain their distinct identity and
autonomy or will they be swallowed up by rules-driven government bureaucracies? Will steering
more public resources to religious charities run afoul of constitutional strictures against state
“establishment” of religion? We hope our report will be a building block toward a public consen-
sus on the answers to these questions.

We offer in the following section 38 concrete Recommendations that deal with individual
rights, government responsibilities, responsibilities of faith-based organizations, community
empowerment, research, and employment. If implemented, these Recommendations will generate
these important benefits for all Americans:

D A significant increase in the priority and the resources that government, individuals, cor-
porations, and foundations assign to meeting human needs — including new tax incentives
to encourage charitable giving, tax deductions for charitable contributions by all Ameri-
cans, and a new relationship between faith-based organizations and institutional givers.
(Recommendations 1-6)

D New requirements that assure information and choices to protect the freedom of conscience
of all program participants. (Recommendations 7 and 18)

) Consistent, specific, and public guidelines from all agencies administering public programs
regarding the key issues of eligibility for funding, relationship to religious institutions or pro-
grams, and employment policies. (Recommendation 9)

) Clarification of the responsibilities of government agencies. (Recommendations 7-16)

) Clarification of the rights and responsibilities of faith-based organizations. (Recommenda-
tions 17-22)

) Measures to better empower communities.> (Recommendations 23-29)

The characteristics of religious organizations and of their programs are discussed in the typology included in Chapter V
of this report. The six categories discussed and described in this typology are: “faith-permeated,” “faith-centered,” “faith-
affiliated,” “faith-background,” “faith-secular partnership,” and “secular.”

3Since the issuance of our Finding Common Ground report in January 2002, regional demonstration projects supported
by the federal government (See Chapter IV) have developed organizations that facilitate efforts of faith-based and other
community-based organizations that operate in ways consistent with requirements outlined elsewhere in this report,
while reducing their administrative and economic burdens. We urge the expansion of these and other projects on a non-
partisan basis, as well as private support of efforts to increase capacity building.

=)
O
Q.
-
Q.
=
-
Q
>
Q.
N
-
3
3
@)
~<




10

=1
O
Q.
-
Q.
=
-
@)
>
Q.
N
-
3
3
@)
~<

D A public policy debate that is more fact-based, due to expanded, independent research that
describes faith-based groups in their full diversity and incorporates them into evaluations of
comparative outcomes, and the emergence of a new language to describe the variety of faith-
based organizations and programs. (Recommendations 30-32)

D A new Agreed Statement on existing law regarding employment practices of faith-based
organizations that receive government funds. (Recommendations 33-38)

We address our findings and Recommendations primarily to public officials at all levels, to busi-
ness and philanthropic leaders, and to faith-based and secular providers of human services. We
hope that the results of our work will also be of interest to clergy and congregations, to researchers,
scholars and students, the media, and the general public. |



Recommendations

I. Increased Resources to Meet Human Needs

A. Government Action

1. Increased Government Funding: Government leaders at all levels should give higher prior-
ity to meeting human needs, by expanding resources available to effective programs.

2. Individual Tax Incentives: To encourage greater individual giving to non-governmental
organizations working to address poverty and related human needs, government leaders
should adopt targeted tax law changes, including: deductibility of charitable contributions by
non-itemizers, and allowing donations from IRAs without penalty.

3. Corporate Tax Incentives: To encourage corporate giving, government leaders should
authorize tax deductions for in-kind transportation and storage costs, and ease other restric-
tions on in-kind contributions.
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B. Private Action

4. Increased Private Funding: Individuals, corporations, and foundations should assign a high-
er priority to, and expand giving for, helping meet human needs.

5. New Faith-Secular Relationships: Private funders and potential faith-based recipients of
such funding should consider adopting common standards and principles to enable institu-
tional funders to understand their options, be clear about their limits, and level the playing
field for eligible faith-based organizations.

6. Technical Assistance: Private funders and private institutions — such as accounting or law
firms, law schools, bar associations, and community legal services agencies — should expand
assistance to community organizations, including help for churches, mosques, synagogues,
and other houses of worship in forming or affiliating with 501(c)(3) organizations and/or col-
laboration with separate intermediaries.

Il. Responsibilities of Government Agencies

A. Agreements Related to All Forms of Government Assistance

7. Religious Freedom for Individuals: Government agencies are responsible for protecting the
religious freedom of participants in government-funded programs.

8. Religious Freedom for Faith-Based Organizations: Government agencies are responsible
for assuring that the religious and associational rights of faith-based organizations are pro-
tected, consistent with constitutional requirements.

9. Transparency: Government agencies should be transparent to potential providers, legisla-
tures, and the general public regarding the agencies’ eligibility criteria for different varieties
of faith-based organizations, the standards for faith-related program content, any required
separation of privately funded religious activities, employment practices, and any require-
ments of institutional separation of funded programs and houses of worship.

10. Standards: Government agencies should apply to all providers, in a supportive manner, the
same standards for effectiveness, reporting, financial accountability, health, safety, and other
consumer protection; in setting administrative procedures, agencies should take into account
the practical limits of, and requirements for, smaller community organizations.
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11. Neutrality: Government agencies must not discriminate against or in favor of qualified
providers on account of their particular faith tradition, or lack of a stated faith tradition,
or show favoritism on political or other partisan grounds related to the faith tradition of
any organization.

12. Remedies: Government agencies should provide more effective remedies to prevent misun-
derstanding, resolve disagreements, encourage consistency, and otherwise promote a level
playing field for resolution of disputes and disagreements.

B. Agreements Related to Direct Government Funding

13. Limits on Religious Activities: Government agencies should bear responsibility for assuring
that government funds are not used for proselytization, religious instruction, or worship.

14. Time/Space Separation: Optional, privately funded religious activities must be adequately
separated in time and/or space from publicly funded activities within the same organization.

C. Agreement Related to Maintaining Insfitutional Separation Between Houses of Worship
and Government Funding.

15. Administrative Separation: Government agencies should require clear administrative sep-
aration between the financial records of government-funded programs and those of houses
of worship.

D. Agreement Related to Indirect Aid

16. Information and Access to Alternatives: Where programs allow participants to select
among different providers — including faith-based and community-based organizations —
government is responsible for protecting the legal and constitutional rights of individuals
and organizations.

lll. Responsibilities of Faith-Based Organizations

17. Transparency: Faith-based organizations receiving government funding must be open and
explicit with government agencies and participants about the religious aspects of their pro-
grams and policies.

18. Religious Freedom of Participants: Faith-based organizations should respect the religious
beliefs of all persons who participate in their programs.

19. Non-Discrimination among Beneficiaries: Faith-based organizations receiving government
funds should not limit participation by qualifying individuals on the basis of religion.

20. Supporting Alternatives: Faith-based organizations that receive government funds should
work alongside other community groups to encourage government agencies to provide
appropriate alternatives for all potential program participants.

21.501(c)(3) Organizations: To the greatest extent practicable, individuals and groups that
seek to provide services with government assistance should do so through 501(c)(3) organ-
izations that are institutionally separate from churches or other houses of worship.

22. Code of Conduct: Associations of faith-based organizations should come together to devel-
op an interfaith code of conduct applicable to all faith-based organizations.



IV. Community Empowerment

23. Technical Assistance: The capacities and skills necessary for community-based organiza-

24

25

26

27

28

29

.

.

tions, including faith-based organizations, should be increased to allow them to compete for
public and private funding.

Equal Access: Federal and state government grant scorings should give bonus points to
effective community-based organization proposals, including faith-based organizations, that
include programming targeted to low income participants, low income people in governance
and operations positions, and explicit community empowerment strategies.

Government Administrative Policies: Federal and state agencies should modify administra-
tive policies to remove barriers to participation by effective community-based organizations,
including faith-based organizations.

Volunteer Staff: The federal government should increase funding of AmeriCorps, VISTA,
and the RSVP sector of Senior Corps volunteers to help enhance the capabilities of com-
munity organizations, including faith-based organizations, to provide their own fiscal and
administrative services.

Model Projects: In order to promote innovation, federal agencies should encourage and fund
demonstration projects providing programming outside of existing delivery systems conduct-
ed by community-based organizations, including faith-based organizations that operate in
ways consistent with the requirements outlined elsewhere in this report.

Policy Role for Community Organizations: Government agencies should give community
organizations, including faith-based organizations, regular and legitimate roles in shaping
public policy and in monitoring program regulations and their implementation.

New Empowerment Tools: Federal, state, and local officials should work with leaders of
community-based organizations, including faith-based organizations, and provide modest
funding to both increase understanding of empowerment tools, and develop a new genera-
tion of such tools, that can give residents of poor communities limited, yet real, authority to
govern key institutions affecting the use and flow of human and economic resources.

V. Closing the Gaps of Knowledge and Perception
30. Variety of Faith-Based Organizations: Policymakers, funders, and other leaders should bet-

ter understand the variety of faith-based organizations providing services to meet human
needs, and consistently use language in public discussions that clarifies these distinctions.

31. Research: Government agencies, foundations, other civic and business leaders, funders of

social services, and the providers themselves should support, financially and otherwise, the
conduct of independent, relevant, rigorous, and non-partisan research that compares out-
comes of a wide range of approaches, including faith-based, secular, and other national and
community-based organizations and programs.

32. Data Collection: Government agencies should help collect information on the extent and

nature of government funding for faith-based programs delivering social and educational
services.
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VI. Employment Policies

33.

34.

35.

36.

37.

38.

Transparency by Public Agencies: Government agencies should be required to explicitly
state their interpretation of applicable law regarding the effect, if any, of each program on
the employment policies of participating faith-based organizations.

Research: Faith-based organizations, public agencies, and private researchers should work
together, in ways that do not overly burden faith-based organizations, to ascertain the extent
of religiously based employment preferences in government-supported positions.

Transparency in Government-Supported Programs: Faith-based organizations that seek or
already receive government funds should be transparent about their employment policies
and practices.

Certification: Faith-based organizations should develop a common mechanism for self-cer-
tification for those organizations that wish to inform public agencies and secular funders of
their employment policies.

Goods and Services: Where government agencies provide goods, services, and government-
produced information to beneficiaries through privately funded faith-based organizations
without supporting the cost of staff or other program expenses, the faith-based organization
should not be at risk of loss of any applicable employment exemption in the context of meet-
ing needs for emergency assistance.

Agreed Statement: To increase public understanding, an agreed statement on current law
on employment practices, faith-based organizations and government funding should be
made widely available through the Working Group, and periodically updated using appro-
priate consensus processes. |



I. Increased Resources to Meet Human Needs

While the current economic climate is challenging, human needs in our country are even
greater than before. The impact of economic disruption such as we have experienced in the post-
9/11 period falls most heavily on those without an economic safety net. Thus, in order for effec-
tive community-based and faith-based groups to address poverty and related unmet human needs,
a major increase in financial resources is needed from government, private individuals, founda-
tions, corporations, and other philanthropic institutions. One thing is certain to us: If civic groups
and religious charities are forced to resolve these already contentious issues in a context of a fixed
or even shrinking pool of government investment in human needs, political strife will be far high-
er and consensus more difficult to attain.

A. Government Action;

1. Increased Government Funding: Government leaders at all levels should give higher prior-
ity to meeting human needs, by expanding resources available to effective programs.

The public investment of governmental resources in effective programs to overcome systemic
poverty and injustice has fallen short for many decades. We call for a systemic, long-term change
in the priorities of government at all levels. We realize how hard it will be for political leaders to
protect effective programs to fight poverty in the current economic situation. Even after the cur-
rent economic downturn is reversed, it will not be easier to put the poor first. We need political
and moral leadership from our elected officials, beginning today, so that the priorities reflected in
government budgets match the vision of a country where no child, no family, and no communi-

ty is left behind.

2. Individual Tax Incentives: To encourage greater individual giving to non-governmental
organizations working to address poverty and related human needs, government leaders
should adopt targeted tax law changes, including: deductibility of charitable contributions
by non-itemizers, and allowing donations from IRAs without penalty.

Political leaders of both parties are proposing changes in tax laws that will, from their perspec-
tive, provide a combination of economic stimulus and greater equity. As Congress chooses among
alternatives, high priority should be given to changes that would encourage private giving to
organizations that help those in need.

Permitting non-itemizers to deduct their charitable tax deductions would affirm the generosity
of all those who give, and encourage others to do so. Congress should consider and adopt provi-
sions comparable to the original proposal submitted by President George W. Bush in early 2001,
which allowed deductibility from the first dollar contributed up to a ceiling equal to the standard
deduction. The first dollar given by one who cleans the office building by night should receive the
same treatment as that of the executive who runs the building by day.

For many years, the tax code has given favorable treatment to taxpayers who contribute appre-
ciated securities to qualified non-profit organizations. Taxpayers whose primary appreciated assets
are contained in IRAs or other retirement accounts, however, cannot make comparable gifts with-
out incurring significant tax liabilities. We urge Congress to remove penalties on these generous
Americans, providing them tax treatment at least as favorable as those allowed to high-income
donors of capital gain assets.
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3. Corporate Tax Incentives: To encourage corporate giving, government leaders should
authorize tax deductions for in-kind transportation and storage costs, and ease other restric-
tions on in-kind contributions.

Procedures with which non-profit organizations must comply to assure deductibility of in-kind
gifts should be altered or clarified in ways that will assure accountability for donors and minimize
paperwork requirements for community-based groups. The typical local organizations that distrib-
ute food and clothing are almost entirely volunteer-based, with limited capacity for financial
reporting. The value of in-kind contributions can be very large by comparison to their budgets.
Existing rules have the effect, in the interpretation of some non-profits, of requiring financial
audits and other costly accounting procedures, which would impose a substantial fund-raising
requirement on groups without such capacity. The IRS and Congress should change existing rul-
ings so that the transportation and storage of in-kind contributions are fully deductible. In some
instances, needed supplies and materials are destroyed rather than being reused because of limita-
tions on the deductibility of costs related to storage and transportation.

If Congress adopts a stimulus package including some kind of tax cuts, it should give high pri-
ority to targeted tax cuts of benefit to low income Americans.

B. Private Action:

4, Increased Private: Individuals, corporations, and foundations should assign a higher prior-
ity to, and expand giving for, helping meet human needs.

A significant expansion in the work of non-governmental organizations, including communi-
ty-based and faith-based organizations, will require more support from individuals and philan-
thropic institutions. Also, within existing resources, we believe it possible and desirable for foun-
dations, corporations, and other philanthropic institutions to take more risks and be more flexible
than government in supporting innovative social entrepreneurs and emerging grassroots leaders.

5. New Faith-Secular Relationships: Private funders and potential faith-based recipients of
such funding should consider adopting common standards and principles to enable institu-
tional funders to understand their options, be clear about their limits, and level the playing
field for eligible faith-based organizations.

Some foundations and corporations maintain policies that exclude faith-based organizations
from consideration. A forthcoming study by the Rockefeller Institute suggests that some of these
limits are based on a lack of knowledge about the practices of faith-based groups, as well as a belief
that, for a variety of reasons, funding of some or all faith-based groups may be inappropriate for cer-
tain private funders.

We propose the following standards to facilitate better communication between these groups
and open new possibilities for mutually beneficial partnerships, while respecting the diversity of
the stakeholders of the corporations, foundations, and other philanthropic institutions from which
grants are sought.



Statement of Common Principles and Standards

Americans daily experience many urgent and unmet needs. In America we have a long his-
tory of forming and supporting voluntary organizations that work to improve their communi-
ties and help people in need. The provision of community health, education, and social welfare
services by community-based organizations, including faith-based organizations, is a tangible
manifestation of the American ethic of civic engagement, and is fundamental to the American
way of building and sustaining community. The goals of the following guidelines are to assist
private funders to communicate clearly the standards to be met by all providers, both secular
and faith-based, which wish to be considered as potential recipients of funds, and assist them in
ascertaining which organizations fit within those guidelines.

We recognize the positive role of faith in providing services, as well as the right of providers to
freely express and practice their faith. We also respect the rights of private funders to set their own
priorities and follow their conscience in determining how and to whom they grant funds. Because
we believe there should be consistency in the respective standards for faith-based service providers
in their funding applications, and by persons in need seeking services, we agree to the following:

Standards for Private Funders:

1. We are transparent to potential applicants about the relationship of faith traditions, if any,
to our preferences or exclusions.

2. Faith-based organizations within the scope of our guidelines that adopt the following stan-
dards will be evaluated on the same basis and under the same conditions as other applicants.

Standards for Service Providers:

1. We are transparent to funders and participants about our religious affiliation and about the

religious characteristics of our programs, particularly the role of personal transformation in
desired outcomes.>

2. All who seek our aid will be treated equally, without regard to religious beliefs.

3. Participants will be offered consistent conditions of participation and service without regard
to religious beliefs.

4. Applicants or participants who seek alternatives for reasons of conscience will be assisted.

Signatory Lists

6. Technical Assistance: Private funders and private institutions — such as accounting or law
firms, law schools, bar associations, and community legal services agencies — should
expand assistance to community organizations, including help for churches, mosques, syn-
agogues, and other houses of worship in forming or affiliating with 501(c)(3) organizations
and/or collaborating with separate intermediaries.

Such assistance, particularly on the part of institutions with a nationwide presence, could work
in conjunction with publicly funded technical assistance (e.g., from the Compassion Fund) to
increase the financial and other management capabilities of smaller groups, and also assist houses
of worship to form separate 501(c)(3) organizations where needed. [ |

4 We, the signatories, will use the Working Group Typology to communicate preferences or exclusions based on the reli-
gious characteristics of service providers.

5 We will explain the religious characteristics of our programs with reference to the Working Group Typology, where
indicated by funder guidelines.
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I1. Responsibilities of Government Agencies

A. Agreements Related to All Forms of Government Assistance

This chapter deals with the responsibilities of government agencies to use taxpayer funds in an
effective and constitutional manner when they support faith-based organizations, especially as they
relate to program activities. Issues related to employment policies of government-funded groups are
dealt with in Chapter VI.

The Recommendations that follow represent our agreement on the conditions that should
apply to government-funded programs, assuming that the organization is otherwise eligible to par-
ticipate. It should be noted that some of us believe Supreme Court precedent precludes govern-
ment funding for houses of worship as well as some faith-permeated and faith-centered organiza-
tions. Others of us believe, with equal conviction, that recent Supreme Court cases plainly reject
any such blanket restrictions.

In this Chapter we refer to the varieties of faith-based organizations using terms from our Typol-
ogy of Religious Characteristics of Social Service and Educational Organizations and Programs,
which is found in Chapter V of this report.

7 . Religious Freedom for Individuals: Government agencies are responsible for protecting the
religious freedom of participants in government-funded programs.

The rights of individuals to religious freedom are protected by the U.S. and state Constitutions,
as well as federal and state laws. With respect to government-funded social or educational servic-
es, government agencies should be responsible, at a minimum, to assure that potential participants:

) Have an accessible alternative that is secular or otherwise without objectionable religious
messages;0

) Have that accessible alternative reasonably equal in quality to funded faith-based programs;

D Be allowed to exercise their constitutionally protected right to choose such an alternative if
they do not wish to participate in a program with religious messages;

D Receive sufficient information about the available programs in order to be informed, in
advance, about the extent to which any program is (or is not) religious;

D Be allowed to exercise their constitutionally protected right to participate or not participate
as they choose in any separate, privately funded religious activity conducted by the same or
related organizations;

) Have notice of, and access to, a practical way of informing public officials and receive appro-
priate assistance if he/she finds that the program is religious and in conflict with his/her val-
ues or beliefs. This is particularly important in the case of participants who have diminished
capacity or urgent care needs when making an initial decision about their preferred provider
of services.

6 The requirement for an alternative that is secular or otherwise without objectionable religious messages does not impose
an affirmative duty on government to create programs to satisfy particular religiously based preferences or desires.



8. Religious Freedom for Faith-Based Organizations: Government agencies are responsible for
assuring that the religious and associational rights of faith-based organizations are protect-
ed, consistent with constitutional requirements.

Faith-based organizations have rights of expression and association based on the U.S. and state
Constitutions, as well as statutory rights based on the Religious Freedom Restoration Act of 1993
(PL 103-194) and other similar state and federal laws. Just as public agencies have a responsibility
to affirm and protect individual rights (see Recommendation 7), these same agencies have a
responsibility to recognize and implement the laws that protect religious institutions. We acknowl-
edge that these legal and constitutional rights are sometimes in tension with others. It is vital that
public agencies acknowledge these tensions, rather than ignore them, and make the balancing and
resolution of these potential conflicts open and explicit, while also assuring that any claim based
on statutes or agency rules gives way to constitutional rights.

9. Transparency: Government agencies should be transparent to potential providers, legisla-
tures, and the general public regarding the agencies’ eligibility criteria for different varieties
of faith-based organizations, the standards for faith-related program content, any required
separation of privately funded religious activities, employment practices, and any require-
ments of institutional separation of funded programs and houses of worship.

Every government program is potentially affected by a number of different statutes, executive
orders, regulations and policies from federal, state, and local levels. Faith-based organizations need
to know how the agency charged with administering the program will interpret and apply these
laws. Such notice should also include recognition that policies are subject to review and modifi-
cation. Legislators and citizens’ groups that may wish to understand, support, or to challenge
agency interpretations of constitutional or statutory limits also deserve to know.

Government agencies should be particularly explicit on the following questions:

D Does the agency exclude or limit houses of worship, or any other types of faith-based organ-
izations!

) To what extent may faith-based organizations with privately funded religious program com-
ponents participate in government-funded programs? In the context of specific programs,
what are the standards for separation of religious and non-religious components (if any are

needed)?

D What is the effect on eligibility, if any, of a faith-based organization’s use of religious prefer-
ences in hiring?

D What is the effect on eligibility, if any, of the visible display of religious symbols, presence of
religious statements in charters, and religious affiliation of board members?

10. Standards: Government agencies should apply to all providers, in a supportive manner, the
same standards for effectiveness, reporting, financial accountability, health, safety, and
other consumer protection; in setting administrative procedures, agencies should take into
account the practical limits of, and requirements for, smaller community organizations.

As with many of the issues addressed in this report, there is a need for a level playing field in
applying such evaluation criteria. Without compromising standards of performance and accounta-
bility, government agencies should also design and implement administrative requirements in a
manner that takes into account:
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D The practical limits of smaller community-based non-governmental organizations, including
those that are faith-based, that sometimes have unique capabilities to meet program goals;

D The special needs of populations extremely isolated by geography or social conditions; and

) The historic barriers to participation by excluded classes of providers.?

11. Neutrality: Government agencies must not discriminate against or in favor of qualified
providers on account of their particular faith tradition, or lack of a stated faith tradition,
or show favoritism on political or other partisan grounds related to the faith tradition of
any organization.

IgIsucdsay

Among qualifying faith-based organizations, government agencies must not show favoritism for
or against any particular faith tradition, or for political positions taken by such organizations.
These agencies should review any standards that may have the effect of limiting or favoring the
faith-based organizations of a particular faith tradition to assure that they are directly related to
assuring desired program outcomes and/or public accountability. (See footnote 2, p. 9, and the
typology in Chapter V.)

12. Remedies: Government agencies should provide more effective remedies to prevent mis-
understanding, resolve disagreements, encourage consistency, and otherwise promote a
level playing field for resolution of disputes and disagreements.

In our discussions of government funding, we saw the need for appropriate and symmetrical
means for redress when people disagree with the way public agencies interpret broad or ambiguous
constitutional and statutory principles with regard to faith-based providers. In addition to tradi-
tional legal processes, we see the need for other kinds of remedies:

D To the extent practicable, agencies should institute procedures for interpretative rulings or
advance directives on ambiguous policy questions;
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) Individual program participants and organizations should have access to prompt, low-cost,
and transparent dispute resolution processes;

) Federal agencies should implement existing laws that allow maximum use of Alternative Dis-
pute Resolution for resolution of legal disputes;

.
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) Stakeholders should have access to legal services through non-governmental organizations,
pro bono programs from the private bar, law schools, and others; and

) Federal funding agencies should make transparency a requirement for state and local agencies
administering federal programs, and faith-based organizations seeking financial support.

B. Agreements Related to Direct Aid

In general, support is “direct” when it flows from the government in the form of a grant or contract
to a non-governmental organization without going through a private intermediary — for example,
government grants to colleges for recruitment and support of minority students, in order to encourage
more minority students to attend college. It is “indirect” when the government support reaches a non-
governmental organization as a result of intervening decisions by beneficiaries — as illustrated by gov-
ernment scholarships to minority students, which can be used at the school of the latter’s choice.

7 See related Recommendations in IV. Community Empowerment, pp. 25ff.

8 We are not calling for the creation of new, special purpose structures, but rather the utilization of existing ones.



13. Limits on Religious Activities: Government agencies should bear responsibility for assuring
that government funds are not used for proselytization, religious instruction, or worship.

14. Time/Space Separation: Optional, privately funded religious activities must be adequately
separated in time and/or space from publicly funded activities within the same organization.

Program guidelines and materials should make this limitation explicit. Agencies should also pro-
vide individuals with information about their rights and remedies if a program fails to meet this test.

We acknowledge that careful attention is needed especially in situations that can involve a
combination of publicly funded secular components and privately funded religious components
within one organization. Courts and agencies have provided very little guidance on the degree of
required separation. The underlying principle is to respect the religious conscience of all partici-
pants, avoiding situations that require an individual to face unwanted attention in order to exer-
cise choice. Thus, for example, Working Group members report that allowing participants to join
an additional activity that occurs before or after the program, rather than requiring them to leave
an ongoing activity, helps to prevent discomfort of this kind.

C. Agreement Related to Maintaining Institutional Separation Between Houses of
Worship and Government Funding.

15. Administrative Separation: Government agencies should require clear administrative sep-
aration between the financial records of government-funded programs and those of houses
of worship.

We are in agreement that agencies should establish conditions of participation in government-
funded programs that assure financial accountability for taxpayer funds without government intru-
sion into the financial records of a church, mosque, synagogue, or other house of worship. Whether
or not legally required, we are also in agreement on the wisdom of operating government-funded
programs through separate 501(c)(3) corporations.” To encourage the use of separate 501(c)(3)
organizations:

) The federal government should waive or reduce fees for community-based groups; create sim-
plified forms; and provide technical assistance;

) State governments should follow the federal lead and reduce complexity and cost of forming
new corporations;

D All government agencies should pro-actively encourage formation of separate 501(c)(3)
organizations where services are supported with government funds by providing technical
assistance, securing the assistance of volunteer attorneys and other professionals; and

D Federal agencies should solicit data, without intimidation or interference, to document the
extent to which this objective is already being met within their programs, and to determine
whether agency action may be needed to remove barriers or assist groups with this important
step in institutional capacity-building.

9 See Recommendation 21, p.23, for further discussion of our reasons.
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D. Agreement Related to Indirect Aid

Some of our members and the larger community interested in expanding the role of faith-based
providers of services see indirect funding as a means of support to such providers in a way that poses
less constitutional and other problems — and some do not. The following Recommendation is not
meant to express agreement on whether houses of worship and other faith-permeated organizations
(see typology in Chapter V) should be invited or excluded from participation in programs of indi-
rect aid.10
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16. Information and Access to Alternatives: Where programs allow participants to select

among different providers — including faith-based and community-based organizations —
government is responsible for protecting the legal and constitutional rights of individuals
and organizations.

We acknowledge that reasonable people — including members of the Working Group — dis-
agree on the wisdom of the recent Supreme Court decisions on school vouchers, their application
outside the public school context, and whether indirect aid should be expanded or contracted in
social services programs.

That said, we have found significant common ground, not only as to direct funding but also
standards that must be met, at a minimum, for programs where government funds may reach faith-
based organizations through the intervening choices of individual beneficiaries. We offer our Rec-
ommendation to decision makers in the public and private sectors who seek, in good faith, to oper-
ate in a manner consistent with settled law and shared values.

At a minimum, government agencies must assure that participants:

D Have an accessible alternative that is secular or otherwise without objectionable religious
messages;
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) Have that alternative be reasonably equal in quality to funded faith-based programs;

) Be free of any penalty, coercion, or government promotion to elect a faith-based or non-faith-
based provider;

.
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D Receive information about secular as well as faith-based choices, including the religious back-
ground or content, if any;

D Possess the opportunity to reevaluate their original decision early, based on their own values,
and make a change, away from or to a religious provider, especially in those situations where
the initial choice must be made at a time of diminished capacity or urgent need. |

10 See our discussion of the disputed constitutional questions concerning eligibility of houses of worship and some per-
meated organizations at p. 18., and eligibility of organizations that exercise religious preferences in hiring in our
“Agreed Statement of Current Law on Employment Practices of Government-Funded Religious Programs, pp. 40 ff.




I11. Responsibilities of Faith-Based Organizations

17. Transparency: Faith-based organizations receiving government funding must be open and
explicit with government agencies and participants about the religious aspects of their pro-
grams and policies.

Faith-based organizations should be proactive to inform government funding agencies about the
religious content and nature of their programs, and seek agency guidance in advance on conditions
and limitations affecting their program content, internal structure, and hiring practices.

18. Religious Freedom of Participants: Faith-based organizations should respect the religious
beliefs of all persons who participate in their programs.

Faith-based organizations should:
) Take responsibility to help potential participants understand the religious nature of the program;

) Allow individuals appropriate avenues to express concerns about the religious content of a pro-
gram or its absence, and should not maintain barriers for any individual who comes to desire
an alternative service for reasons related to their religious beliefs or secular or religious values;

D Seek in good faith to comply with the letter and the spirit of the laws;
D Respect the religious faith of all participants; and

) Maintain a commitment to effectiveness, including openness to honest evaluation.

19. Non-discrimination among Beneficiaries: Faith-based organizations receiving government
funds should not limit participation by qualifying individuals on the basis of religion.

No person who qualifies for a program’s benefits and who is willing and able to participate in
the program of a particular non-governmental organization provider should be denied services on
account of his or her religious beliefs.

20. Supporting Alternatives: Faith-based organizations that receive government funds should
work alongside other community groups to encourage government agencies to provide
appropriate alternatives for all potential program participants.

Government agencies have the legal responsibility to assure appropriate alternatives for all
participants (see Recommendation 8, p.19). However, everyone loses if courts and agencies are
required to resolve the unanswered legal question of what happens to effective faith-based pro-
grams if other options are not available. Faith-based organizations have a role to play, as con-
cerned citizens and local leaders, to encourage the development and maintenance of appropri-
ate alternatives.

21. 501(c)(3) Organizations: To the greatest extent practicable, individuals and groups that
seek to provide services with government assistance should do so through 501(c)(3)
organizations that are institutionally separate from churches or other houses of worship.

We believe it is prudent for houses of worship, such as churches, synagogues, mosques, or other
similar religious institutions, that seek government funding to form a separate 501(c)(3). We do
not suggest that a separate tax-exempt entity solves all issues related to public funding, but it does
allow, at a minimum, segregation of government funds and activities for purposes of accountabili-
ty. The creation of such corporations can strengthen the capacity for legal and financial account-
ability without requiring or permitting government to examine a church’s work and finances.
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22. Code of Conduct: Associations of faith-based organizations should come together to devel-
op an interfaith code of conduct applicable to all faith-based organizations.

We note that codes of conduct have been developed within existing faith traditions. We urge
that broadly representative interfaith groups seek to develop codes of conduct that could be accept-
able across faith traditions, for the benefit of the organizations themselves as well as funders from
outside those traditions. [ |



IV. Community Empowerment

Community associations have served a critical role in the founding and sustaining of America’s
experiment in self-governance. Meeting human needs requires more than increased availability of
services to individuals. It requires a community rich in associations that are led by members of the
community — community-based organizations, some of which may be faith-based, and others secular.

Today, non-governmental organizations are being asked to substantially expand their assistance
to empower individuals to become productive citizens in productive communities. We seek a
renewed national commitment to empower the resources within these communities. For this to
happen, federal, state, and local government policies must support communities with the appro-
priate authority, resources, and tools to do their important work.

Such efforts are particularly required for those neighborhoods where poverty, weak schools,
high crime, family instability, substance abuse, lack of economic development, and racial and eth-
nic discrimination are concentrated. We cannot and must not abandon these communities, but
instead must make a renewed commitment as a nation to stand with those who struggle, helping
them find the strength they need from within, and the help they need from without, to change and
improve their lives.

Empowerment of individuals and communities is an integral component of sustainable
change. Such empowerment should be the framework for the way in which the poor are engaged
in the provision of services with the intent of reducing dependency and encouraging individual
and group initiatives.

The vast federal system calls for the efforts of many different organizations to realize a nation-
al scope of effective and responsive services. But one size does not fit all. The inception of the
poverty program was accompanied by a sustained effort to empower community organizations. It
sought new ways to overcome such systematic issues as bureaucratic co-option of local processes,
over-regulation, lack of viable community participation, and sub-optimal results from programs.

If our society is to achieve the outcomes we seek in afflicted communities, many more commu-
nities need to be empowered. Such communities may be defined by geographic proximity or self-
defined by affinities such as common ethnicity, recent refugee/immigrant status, or faith. Members
of such communities are not necessarily located in close geographical proximity to each other, but
are nonetheless often closely tied to each other by ethnic, religious, and other bonds.

Neighborhood organizations and associations of like-minded people can bring natural advan-
tages to society’s struggle against poverty. They offer greater personal access to those in need, bridge
the divide between wealth and poverty, cross cultural and linguistic barriers, and tap into people’s
willingness to help each other. Empowerment programs and initiatives:

D Are accountable to the community that they serve;

) Encourage participants of services, as well as community leaders and staff to take part in deci-
sions and have regular channels of input;

) Provide full information to participants;

) Encourage community-based and faith-based groups to participate and collaborate with other
groups seeking to address issues of equity and justice;

) Encourage capacity building and leadership development in faith-based and community-based
programs, including smaller groups who practice effective empowerment approaches; and
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) Give individuals choices among programs in their community.

We attempt to address these long-standing issues and foster the conditions that allow commu-
nities and individuals to solve their own common problems.

23. Technical Assistance: The capacities and skills necessary for community-based organiza-
tions, including faith-based organizations, should be increased to allow them to compete
for public and private funding.

Since the issuance of our Finding Common Ground report in January 2002, regional demonstration
projects, e.g., the Indian Self-Determination and Education Assistance Act (P.L. 100-472), support-
ed by the federal government, have developed organizations that facilitate efforts of faith-based and
other community-based organizations while reducing their administrative and economic burdens. In
addition, several federal agencies and privately funded programs have been designed for the specific
purpose of building capacity so that these organizations might be more competitive. An example is
the October 2002 Department of Labor seminars on grant writing. We support these projects, and
urge their expansion, as well as private support of similar efforts to increase capacity building.

24, Equal Access: Federal and state government grant scorings should give bonus points to
effective community-based organization proposals, including faith-based organizations,
that include programming targeted to low income participants, low income people in gov-
ernance and operations positions, and explicit community empowerment strategies.

Rewarding such proposals will encourage the poor to participate in their organizations’ pro-
gramming and in the political process necessary to facilitate success. Community organizers, such
as trained VISTA volunteers recruited from the program neighborhood, can make sure that an
organization identifies and attracts people to the organization. They also develop new leadership
and improve relationships among the people to make the organization more effective. Such organ-
izers are trained to encourage people to take greater responsibility for the future of their commu-
nities, and thus build mutual respect for one another and achieve growth as individuals.

25. Government Administrative Policies: Federal and state agencies should modify adminis-
trative policies to remove barriers to participation by effective community-based organi-
zations, including faith-based organizations.

Models like the Regulatory Flexibility Act of 1980 (PL 96-354) and several acts affecting small
communities can provide reasonable regulatory relief to facilitate the grants process for faith-based
and community-based organizations. The 990EZ streamlined financial reporting Internal Revenue
Service (IRS) form is recognition of the need to scale down the volume of required reporting to
the scale of the program. The first Finding Common Ground report recommended an EZ 501(c)(3)
application as well. Such continued regulatory relief should be encouraged at all levels, including
a simplification of state incorporation procedures.

26. Volunteer Staff: The federal government should increase funding of AmeriCorps,
VISTA, and the RSVP sector of Senior Corps volunteers to help enhance the capabilities
of community organizations, including faith-based organizations, to provide their own fis-
cal and administrative services.

The Corporation for National and Community Service, the umbrella organization for Ameri-
Corps, VISTA, and RSVP (of the Senior Corps), encourages innovative, flexible use of trained
service members. For example, VISTA contracted with the Corporation for Enterprise Develop-
ment (www.cfed.org) to train Vista Volunteers as administrators for local Individual Development



Account (IDA) programs. Establishment and/or expansion of appropriate accounting practices,
outcome measurement, report writing, resource identification and grant-writing, budget develop-
ment and human resources training would be extremely valuable to both faith-based and commu-
nity-based organizations. Such specific, capacity building support should be expanded.

27. Model Projects: In order to promote innovation, federal agencies should encourage and
fund demonstration projects providing programming outside of existing delivery systems
conducted by community-based organizations, including faith-based organizations that
operate in ways consistent with the requirements outlined elsewhere in this report.

All federal agencies should identify funding sources and make this information easily accessible
regarding innovative demonstration projects. These may not fit current ways of providing servic-
es, but are nonetheless outcome-focused. These programs should always operate within the con-
fines of respect for the personal and religious liberties of the program participants, consistent with
legal requirements and the Recommendations in this report.

28. Policy Role for Community Organizations: Government agencies should give community
organizations, including faith-based organizations, regular and legitimate roles in shaping
public policy and in monitoring program regulations and their implementation.

There is well-established evidence of successful citizen oversight and enforcement of social
service programming. This participation is in addition to the mandated bureaucratic oversight and
is supported by the Community Reinvestment Act, Superfund, Community Right to Know Law,
and Housing and Urban Development regulations allowing tenant participation in management of
public and assisted housing. Community Development Block Grant monitoring allows for citizen
involvement as well.

29. New Empowerment Tools: Federal, state, and local officials should work with leaders of
community-based organizations, including faith-based organizations, and provide modest
funding to both increase understanding of empowerment tools, and develop a new gener-
ation of such tools, that can give residents of poor communities limited, yet real, author-
ity to govern key institutions affecting the use and flow of human and economic resources.

A small but growing movement is taking place across the United States in the use of special
purpose governing units that are focused on issues of inner city and other poor communities, such
as: business development districts to focus economic development monies; community improve-
ment districts to focus the activities of community-based groups; charter schools to give citizens of
poor communities a greater stake in their school; and neighborhood governing structures to inte-
grate community and governmental efforts.

A 15-year study by the Harvard Project on American Indian Economic Development, tracking
the changes brought about by the 1997 federal Indian Self-Governance Act, finds that the single
best predictor of success is limited yet real sovereignty. Likewise, in the state of Maryland, the City
of Baltimore under the leadership of Mayor Schmoke and residents of Charles Village, created the
Charles Village Community Improvement District, which has been able to utilize $500,000 of its
own tax resources as well as focused federal, state, and city aid for the last ten years. This repre-
sents just one of the many efforts by inner city and other poor neighborhoods to gain some control
over their communities nationwide.

Relatively modest federal government funding could help catalog the existence and use of such
tools, as well as in evaluating their potential. |
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V. Closing the Gaps of Knowledge and Perception

The debates over faith-based initiatives have underscored the critical need for a new vocabu-
lary that more accurately reflects the complex realities in contention. The current catchall term,
“faith-based organizations,” confuses and divides because no clear definition exists of what it means
to be “faith-based.” Similarly, the absence of a large, widely accepted body of research about the
extent and effectiveness of faith-based social service programs, and on the administrative, legal,
and other potential problems associated with these programs is a serious hindrance to the devel-
opment of consensus on important policy questions. To address these two related and vital gaps in
our knowledge and perception, we make the following Recommendations.

30. Variety of Faith-Based Organizations: Policymakers, funders, and other leaders should bet-
ter understand the variety of faith-based organizations providing services to meet human
needs, and consistently use language in public discussions that clarifies these distinctions.

Lack of clarity in our vocabulary on this subject creates problems for studying, funding, and
making policies regarding social service and educational entities with a connection to religion.

Research that lacks careful distinctions may end up overstating or understating the role of faith
in program outcomes. It may also miss the relationship between particular sets of religious charac-
teristics and other key variables such as resource level or administrative capacity. Without clear
categories, public or private funding decisions may rest more on a funder’s preconceptions about
an entity’s religiosity (or about its religious tradition) than on rational assessments of what types of
entities are compatible with their style, vision, and approach. Public policy debates are often hin-
dered by the use of one-size-fits-all language, which closes the doors to constructive and creative
policy-making. What we need now is more precision in describing different types of faith-based
organizations so that we can accurately appraise a whole wardrobe of options.

The typology that follows includes five categories of faith-based organizations or programs:
faith-permeated, faith-centered, faith-affiliated, faith-background, faith-secular partnerships — in
addition to the secular type. The typology includes two sections: characteristics of organizations,
and characteristics of programs or projects. This division reflects the fact that an organization in
one type may run a program that has a different set of religious characteristics. For example, a faith-
centered organization may run a program that is faith-background in nature, or vice versa. More-
over, an organization may run several different programs, each falling into a different category.
Thus to get an accurate picture it is often necessary to consider the organization as a whole and
each of its programs separately.

The typology assesses each category in terms of several characteristics.
Organizations:

) Mission statement;

) Founding history;

) Affiliation with external agencies;

) Controlling board;

) Senior and other staff selection; and

) Financial and non-financial support.



Programs:

) Religious environment;

D Religious program content;

D Integration of religious content with other program components; and
D Expected connection between religious content and desired outcomes.
This typology:

D Attempts to identify the visibly expressive ways that religion may be present in a communi-
ty-serving organization or program. It is concerned primarily with observable and explicit
manifestations of religion, such as language, symbols, policies, and activities. This typology
does not fully reflect the ways in which personal convictions and religious values, like serv-
ice, mercy, and justice, motivate and give deeper meaning to social service and educational
work, although this is an important dimension of faith.

D Refers to “explicitly religious” program content to identify activities and verbal messages that
are, on their surface, intrinsically religious (such as prayer, study of sacred texts, discussions of
religious doctrine, worship services, invitations to personal religious commitments, etc.). The
typology focuses on these particular characteristics because (1) they are more readily observ-
able and verifiable, and (2) they are, at present, the most controversial and relevant to ques-
tions of public policy. This is not meant to imply that program content that derives from reli-
gious teachings or conveys a nonverbal religious message, while outwardly appearing similar
to that of secular programs, is any less “faith”-ful.

D Acknowledges that some faiths express their religiosity in less explicit, visibly evident ways
than others. Some faiths, for example, place a high importance on communicating their reli-
gious beliefs to the people who receive services, in the hope that a spiritual conversion will
contribute to improved quality of life; for other religious traditions, such verbal faith-sharing
in the context of social service provision would be considered not only irrelevant to social
outcomes but also inappropriate.

D Is thus not a tool to characterize an entity from left to right as being more to less religious in
the sense of faith as a set of personal beliefs that gives meaning to one’s actions. An organi-
zation in any of the types (excluding “secular” and “faith-background”) may be deeply reli-
gious in this sense, if the individuals who work there infuse their vocation with their spiritu-
al commitments.

Like any classification system, this typology is inherently limited. Life is more complex than can
be depicted on a chart. A typology is meant to capture general trends, while the reality is that few
actual organizations or programs fit perfectly into any abstract type. Many organizations and pro-
grams will fall in the gray area between the types, or combine elements of different categories. It is
the overall picture (the type where the most significant characteristics of an organization or pro-
gram fall) that indicates how best to classify an entity. We do not suggest this typology as a con-
clusive work, but rather as a tool to improve understanding. Further research to refine these types
and their applications is important.
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Table 1:
Typology'

of religious
characteristics’
of social service
and educational

organizations
and programs

Mission statement

Founding

If affiliated with an
external agency, is
that agency religious?
(e.g., a congregation or
denomination)

Selection of
controlling board

Selection of
senior management

Selection of

other staff

Financial support and
non-financial resources

Faith-permeated

Explicitly religious

By religious group or for reli-
gious purpose

Yes

Explicitly religious. May be
a) self-perpetuating board
with explicit religious criteria;
b) board elected by a
religious body

Faith commitment an explicit
prerequisife

Religious faith is very impor-

tant at all staff levels; most or
all staff share organization’s

faith commitments

Policy of refusing funds that
would undermine religious
mission/identity; intentional
cultivation of support from
religious community

Faith-centered

Explicitly religious

By religious group or for
religious purpose

Yes

Explicitly religious. May be
a) self-perpetuating board
with explicit religious criteria;
b) board elected by a reli-
gious body

Faith commitment an explicit
or implicit prerequisite

Religious faith is very impor-
tant for faith-centered proj-
ects, but is sometimes less
important in other positions.
Most staff share organiza-
tion’s faith commitments

Often has policy of refusing
funds that would undermine
religious mission/identity;
infentional cultivation of
support from religious
community



Faith-affiliated

May be either explicit
or implicit

By religious group or for reli-
gious purpose

Often

Some, but not all, board
members may be required
or expected to have a
particular faith or
ecclesiastical commitment

Normally (perhaps by
unwritten expectation)
share the organization’s
faith commitment

Project staff expected to have
knowledge of and sensitivity
to faith commitment of the
organization; religious
beliefs motivate some
staff/volunteers

May cultivate volunteer and
in-kind support from religious
community

Faith background

Implicit (e.g., general refer-
ence to “promoting values”)

May have historic tie to a
religious group, but connec-
fion is no longer strong

Sometimes

Board might have been
explicitly religious at one
time, but now selected with
litfle or no consideration of
members’ faith commitment

Faith commitment is not
relevant

Little or no consideration

of faith commitment of any
staff; religious beliefs may
motivate some stoff/ volunteers

May or may not cultivate
support from religious
community

Faith-secular
partnership

No reference to religion in
mission of the partnership or
the secular partner, but religion
may be explicit in mission
statements of faith partners

No reference to religious
identity of founders of the
secular partner. Faith partners
founded by religious group
or for religious purpose.
Founders of the partnership
may or may not be religious.

Sometimes

Program controlled by secu-
lar partners, with little or no
consideration of faith com-
mitment of board members;
input from faith partners

Required to have respect for,
but not to share faith of
religious partners

Staff expected to understand
and respect faith of religious
partners; program relies sig-
nificantly on volunteers from
faith-based organizations

Significant cultivation of vol-
unteer and in-kind support
from faith-partners

Secular

No spiritual content, but
implicit or explicit references
fo values are often present

No reference o religious
identity of founders

No

Faith commitment of board
members not a factor

Consideration of faith
commitment considered
improper

Consideration of faith
commitment for any staff
considered improper

Little cultivation
of support

from religious
community



Table 2:
Characteristics
of programs/
projects

Religious environment
(building, name,
religious symbols)

Religious content
of program

Main form of
integration of religious
content with other
program components
*See Addendum

Expected connection
between religious
content and

desired outcome

32

Faith-saturated

Usually

In addition to acts of
compassion and care, also
includes explicitly religious,
mandatory content integrated
throughout the program;
staff and participants are
expected fo take part in
religious acfivities and
discussions of faith

Integrated/mandatory
(engagement with explicitly
religious content is required
of ll participants)

Expectation of explicitly reli-
gious experience or change,
and belief that this is essen-
tial to desired outcome

Faith-centered

Usually

In addition to acts of compas-
sion and care, also includes
explicitly religious content that
is usually infegrated with social
service provision, but may be
segregated info separate com-
ponents. Parficipants have the
option not fo take part in reli-
gious acfivities. Staff may initi-
ate discussions of faith or invite
participants o religious activi-
fies outside the program

Integrated/optional or invita-
tional (engagement of partic-
ipants with explicitly religious
content is optional, or takes
place in activities outside
program parameters)

Strong hope for explicitly
religious experience or
change, and belief that this
significantly contributes to
desired outcome

1 This Typology identifies the visibly expressive ways that religion may be present in a community-serv-
ing organization or program. The categories are not necessarily meant to be inferprefed from left to
right as being “more” to “less” religious. Some faiths express their religiosity in less visibly evident
ways than others; faith-based organizations and programs that are deeply rooted in these traditions
may be located more foward the center of the Typology, without diminishing their religious nature.

2 Few actual organizations or programs fit perfectly into any abstract type. Many organizations and
programs will display characteristics from more than one type, but a few characteristics belong with
another. Classifying an entity entails looking at its overall pattern of religious characteristics or iden-
tifying the type where its most significant characteristics fall.



Faith-related

Often

The religious component is
primarily in acts of compas-
sion and care. Little (entirely
optional) or no explicitly reli-
gious activities or discussions
of faith initiated by staff as
part of the program. Staff
may invite participants to
religious activities outside
program parameters, or hold
informal religious conversa-
tions with participants

Invitational or relational (vir-
tua"y all engagement of par-
ticipants with explicitly reli-

gious content takes place in

optional activities outside the
program, or in informal rela-
tionships cultivated with staff)

Litfle expectation that explicit-
ly religious experience or
change is necessary for
desired outcome. Some
believe that acts of compas-
sion alone (without a verbal
religious component) have a
spiritual impact that con-
fributes significantly to
desired outcome

Faith background

Sometimes

No explicitly religious content
in program. Religious materi-
als or resources may be
available to participants who
seek them out. The religious
component is seen primarily
in the motivation of individ-
val staff members

Implicit (participants only
encounter religious content
if they seek it out)

No expectation that explicitly
religious experience or
change is needed for desired
outcome

Faith-secular
partnership

Sometimes (program adminis-
fration is usually located in a
secular environment, while pro-
gram activities may be located
in a religious environment)

No explicitly religious content
in program activities
designed by secular partners;
faith partners sometimes sup-
plement with optional reli-
gious resources and activi-
fies.

Implicit, invitational, or
relational, depending on
volunteers/staff of the faith
partner

No expectation that religious
experience or change is
needed for desired outcome,
but the faith of volunteers
from religious partners is
expected to add value fo the
program

3 The Typology is divided into two sections: characteristics of organizations, and characteristics of
programs/projects. The organizational section focuses on features related to administration, spon-
sorship, personnel, and resources; the program/project section focuses on the integration of reli-
gious content into service provision. This division reflects the fact that organizations may run pro-
grams that have a different set of faith characteristics. For example, a faith-centered organization
may run a program that is faith-background in nature, or a secular organization such as a com-
munity hospital might operate a 12-step addiction treatment program (which courts have held to
be religious in nature). An organization may also run several different programs, each falling into

a different category.

Secular

No

No religious content

None

No expectation of religious
change or experience




Addendum Definitions of terms for integration of religious content in program
to Table 1

and Table 2 Is the religious content of the program...
Appropriate Explicitly Part of the formal
term verbal? rogram design? Mandatory?
prog g Y
Passive No No No
Invitational No in the program; No No

Yes in activities outside
the program parameters to
which participants are invited

Relational No in the program; No in the program; No
Yes in informal Yes in intentionally
interactions with staff cultivated relationships
Integrated/  Yes, unless participants Yes No
optional decline fo take part

in religious activities

Integrated/ Yes Yes Yes
mandatory

Adapted from a typology originally developed by Ronald J. Sider and Heidi Rolland Unruh,
based in part on the research of the Congregations, Communities and Leadership Development
Project, which they direct.




To deal with many of the problems outlined earlier in this report, it is necessary to rigorously
assess and describe the types, extent, and effectiveness of social services that faith-based groups
now provide — and can provide — across a spectrum that involves different types of social serv-
ices, especially those that aim to change personal attitudes and behavior.

31. Research: Government agencies, foundations, other civic and business leaders, funders of
social services, and the providers themselves should support, financially and otherwise,
the conduct of independent, relevant, rigorous, and non-partisan research that compares
outcomes of a wide range of approaches, including faith-based, secular, and other nation-
al and community-based organizations and programs.

Policymakers and other leaders need a clearer understanding of the varieties of faith-based and
other non-profit organizations providing services to meet human needs. Our country lacks ade-
quate research that describes the content and practices of services provided by faith-based, com-
munity-based, and non-religious organizations in a way that allows comparison by policy makers
and the public. Remedying this deficiency will provide a more robust foundation of commonly
understood and accepted facts that will provide a basis for public policy debates.

Such research should utilize an explicit vocabulary and typology of religious characteristics that
allows comparison among various providers and to other research.

Starting with our primary goal of helping meet key human needs in this country, we believe that
case studies and other descriptive materials are needed to give potential donors and the general
public detailed, factual, rigorous, and objective information on such services. Such research should
include descriptions of:

) The way organizations and service providers define their own religious identities in relation to
their services to citizens;

D The character, language, rhetoric, activities, graphic materials, and intensity of the spiritu-
al/faith messages being offered;

D The extent to which participants had genuine choices before entering the programs of differ-
ent types of providers, i.e., whether participant choice would have been for a more faith-based
or less faith-based program, or a non-faith-based organization;

D Whether participants are allowed to accept or reject spiritual transformation components of their
programs; and

D The extent of any explicit or implicit spiritual motivation of participants in seeking out specif-
ic providers.

We believe that, using such tools as the Working Group’s religious organization/program typol-
ogy and the Rockefeller Institute Roundtable’s Faith Integration Scale, researchers can help dis-
tinguish among the different vocabularies used by faith-based organizations, government agencies,
the public, and the courts. In particular, they should be aware of the legal implications of the lan-
guage used to describe various faith-based organizations and providers, and be explicit about the
way their terminology compares to the same or different terms in the law. Lastly, research in this
area may have significant political and legal consequences — even in the midst of the current pol-
icy debates — especially around the choice of terminology and language. Academic specialists may
find that advisory committees and consensus processes can make the results of the research more
useful and avoid needless controversy.
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Rigorous research should seek to provide a clearer picture of which kinds of providers and pro-
grams are most effective in dealing with specific needs. Research should include analysis of all
aspects of the “faith factor,” both explicit and implicit, including the role of spiritual transforma-
tion for the participants, as well as the spiritual motivation of the employees of providers, in pro-
ducing effective outcomes. Such research should be explicit on the extent to which it has been
able to separate the “faith factor” from other elements that contribute to the effectiveness of organ-
izations and programs. It should assess whether the population served in particular programs is dif-
ferent from others in their explicit or implicit spiritual motivation to seek assistance. Where the
method chosen by providers — faith-based or non-faith-based — seeks to increase the long-term
capacity of individuals and communities, it is important that comparative research seek to capture
such results. In particular, where spiritual, psychological, or emotional transformation or personal
empowerment is a key element of a treatment or service, the benefits to participants and society
should be identified. This applies to any organization, from faith-permeated to secular. Where
building capacity of individuals and community-based organizations is a result of an intervention
or program, these benefits should be captured in comparative research.

32. Data collection: Government agencies should help collect information on the extent and
nature of government funding for faith-based programs delivering social and educational
services.

We need better information on the extent of direct, indirect, and in-kind support being pro-
vided to the various types of faith-based, secular, and community-based groups and the changes
over time, if any, in the structure of public funding for human services delivery. Greater clarity
would give both policymakers and the general public a better factual basis on which to decide
needs for expanded funding. |



V1. Employment

One of the most contentious issues faced by the Working Group is the employment policies of
religious institutions and other faith-based organizations that accept government funds, directly or
indirectly. The issue generates tension between constitutional rights we all support, and among
values that we all share. People of good will sometimes disagree on the way the tension should be
resolved.

The Constitution protects a faith-based organization’s right to autonomously define and pursue
its religious mission. Some of us believe that necessarily includes the right to select who will imple-
ment that mission, and accepting government funds doesn’t convert this protected right into a pro-
hibited wrong.

The Constitution bars government from discriminating on the basis of religion in hiring. Some
of us believe that to allow faith-based organizations to use religious preferences in hiring for posi-
tions paid, in whole or in part, with government funds collected involuntarily from all taxpayers
(believers and nonbelievers alike) is prohibited government discrimination.

The goals of public policy in this area should be:

D Clear rules;
) Understanding of those rules by government agencies, citizens’ groups, and the public; and

) Compliance by providers and government at all levels with a minimum of adversarial disputes
and litigation.

We began our work on this issue by developing an Agreed Statement,!! arrived at by consen-
sus, on what is fairly settled in current law and what is still unresolved concerning whether a
faith-based organization may receive government funds and select its staff on a religious basis.
The U.S. Supreme Court has yet to rule definitively on some of the key constitutional issues
involved. Along with our Agreed Statement, we offer the following Recommendations as steps
which legislatures, agencies, and faith-based organizations can take now in order that our coun-
try can move — more slowly than we would all prefer, to be sure — toward a public consensus on
these difficult questions.

33. Transparency by Public Agencies: Government agencies should be required to explicitly
state their interpretation of applicable law regarding the effect, if any, of each program on
the employment policies of participating faith-based organizations.

Government programs that involve grants and contracts to non-governmental organizations
are often affected by several different federal statutes, state and local laws and ordinances, execu-
tive orders, and agency rules. Faith-based organizations, legislators, courts, and the public need to
know how the agency interprets these various sources of authority when it comes to the employ-
ment policies of participating organizations. Legislation should require that agencies make a
determination whether a faith-based organization that participates in their program is required to
limit its hiring policies in any way.

In addition, public agencies charged with enforcement of anti-discrimination laws at the feder-
al, state, and local level should adopt rules that clearly state whether the acceptance of govern-
ment support modifies the current exemptions of faith-based organizations.

11 See page 40.
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Members of the Working Group may well disagree on how the agencies should interpret appli-
cable law. But we are in agreement that a lack of clarity by public agencies is harmful to the process
by which Americans will come to judgment on these difficult issues.

34. Research: Faith-based organizations, public agencies, and private researchers should work
together, in ways that do not overly burden faith-based organizations, to ascertain the
extent of religiously based employment preferences in government-supported positions.

The Working Group found that there is no common knowledge of the actual employment poli-
cies of publicly funded faith-based organizations or the potential impact of various alternative poli-
cies. Better information is needed. We also recognize that the reporting and paperwork require-
ments for all publicly funded non-governmental organizations is significant, and we urge
researchers and agencies to gather this new data in ways that do not unduly burden those who are
already stretched to meet both the human needs and administrative requirements.

35. Transparency in Government-supported Programs: Faith-based organizations that seek or
already receive government funds should be transparent about their employment policies
and practices.

Where they use government funds to pay for staff positions, faith-based organizations should be
transparent about the way they apply and interpret existing laws that affect their rights and poli-
cies in the areas of employment.

36. Certification: Faith-based organizations should develop a common mechanism for self-cer-
tification for those organizations that wish to inform public agencies and secular funders
of their employment policies.

Many faith-based organizations have elected to limit the use of religious hiring preferences for
some positions and programs. However, there is no mechanism by which they can clearly commu-
nicate such policies to important stakeholder groups. We recommend that faith-based organiza-
tions develop a common set of terms, modeled on the Working Group typology (see Chapter V)
to characterize the applicable employment policies.

37. Goods and Services: Where government agencies provide goods, services, and govern-
ment-produced information to beneficiaries through privately funded faith-based organi-
zations without supporting the cost of staff or other program expenses the faith-based
organization should not be at risk of loss of any applicable employment exemption in the
context of meeting needs for emergency assistance.

It is commonplace for government agencies to seek the assistance of faith-based organizations
as a way to deliver needed goods and services to individuals. In the case of disaster relief and other
emergency assistance, for example, government agencies call upon non-governmental organiza-
tions, including faith-based organizations, to deliver food, blankets, emergency shelter, and other
necessities where the government pays for the out-of-pocket costs of the in-kind assistance while
the non-governmental organization provides the coordination, staffing, and volunteer recruit-
ment. Other common examples include distribution of informational brochures and pamphlets
about subjects ranging from health to accessing governmental services.

Our Agreed Statement on Employment Practices below includes our common understanding of
the state of the law concerning the employment policies of privately-funded faith-based organiza-
tions. This Recommendation clarifies our agreement that the rights of a faith-based organization as



applied to hiring policies should not be changed solely because it offers its privately funded staff and
other program services to distribute government-paid assistance to needy individuals and groups.

38. Agreed Statement: To increase public understanding, an agreed statement on current law
on employment practices, faith-based organizations, and government funding should be
made widely available through the Working Group, and periodically updated using appro-
priate consensus processes.

We are not necessarily in agreement on the wisdom of the current laws and policies that are
described in the Agreed Statement that is set forth below. Some of us would like to see some change.
But we are agreed that a common understanding of the current situation is an important first step
toward the goals outlined above. We also recommend that Search for Common Ground, in consulta-
tion with members of the Working Group, should support an ongoing consensus process to make this
document available to the broader public and also review and update the document periodically. B
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Agreed Statement of Current Law
On Employment Practices, Faith-Based Organizations,
and Government Funding

This section of our report contains a series of statements, arrived at by consensus, on what is
fairly settled in current law and what is still in dispute among us concerning whether a faith-based
organization* may receive government funds and select its staff on a religious basis.

The statements in bold-faced type are findings of the Working Group. Each finding is accom-
panied by comments to assist readers who wish to explore any given subject more deeply. The com-
ments were prepared by counsel to the Working Group, with the advice and consent of the Work-
ing Group’s Employment Committee.!

The members of the Working Group are not necessarily in agreement on the wisdom of the cur-
rent laws and policies, and on court interpretations that make up the current “state of the law.”
Some of us would like to see some change. But we are agreed that a common understanding of the
current situation is an important contribution as America comes to a public decision on these
important matters.

CONSTITUTIONAL RIGHTS, EMPLOYMENT POLICIES,2 AND RELIGIOUS INSTITUTIONS

1. Faith-based organizations are an important vehicle through which religious
communities manifest their religious missions. Allowing a faith-based organ-
ization to choose staff to carry out its mission who subscribe to the creed and
practices of its faith is a fundamental aspect of the religious freedom pro-
tected by the First Amendment. Important questions do remain about the
breadth of this right, especially where government funding is involved.

Courts have recognized that a faith-based organization is profoundly shaped by the beliefs and
values of its employees.3 All three branches of government have recognized that allowing religious
institutions to carry out their mission with minimal interference from government promotes these
fundamental freedoms.

1.1 WHAT 1S IN DISPUTE: How courts may interpret the scope of this right.

One view is that where a social services program operates without government support, gov-
ernment has no power to interfere with the faith-based organization’s employment decisions.
Another view is that this remains an open question, especially where the employees do not have
religious duties. (Statutory issues are addressed below, at pages 43 ff.) There are few court decisions
primarily because there are few reported instances of government agencies seeking to enforce anti-
discrimination laws with regard to privately funded faith-based programs. In this Agreed State-
ment, we will leave such questions to another day, and focus on issues related to employment prac-
tices of faith-based organizations that accept public funds. (See Statements 3.1 — 3.4 at page 42-43
and following.)

* In this Statement we use a Working Group Typology (see pp. 30 — 34) that places faith-based groups in the follow-
ing categories: Faith-permeated, faith-centered, faith-affiliated, faith-background, secular, and faith-secular partner-
ships. As this document suggests, the constitutional and statutory provisions may affect each of these groups in a
somewhat different way.



2. Courts have repeatedly held that the First Amendment prohibits govern-
ment from interfering in the employment relationship between a church,
synagogue, mosque, or certain other religious institutions and their “minis-
terial” employees.

The constitutional “Ministerial Exception” provides protected organizations with complete
freedom to make employment decisions regarding clergy based on whatever criteria they choose.*
Courts have recognized that “any attempt by government to restrict a church’s free choice of its
leaders ... constitutes a burden on the church’s free exercise rights.”> They also have held that such
restrictions would result in impermissible government inquiries into the spiritual leadership of reli-
gious institutions.® All federal appellate courts that have considered the issue have recognized the
validity of the exception.”

2.1 WHAT 1S IN DISPUTE: The extent to which this exception protects other
religious institutions.

One view is that the Ministerial Exception should be sharply limited, applying only to houses
of worship and closely related institutions such as seminaries. Another view is that it should be
applied to any faith-based organization.

2.2 WHAT 1S IN DISPUTE: The extent to which non-clergy staff members can be
considered “ministerial” employees for the purposes
of this exception.

Courts have found some non-clergy positions are sufficiently “important to the spiritual and
pastoral mission of the church” and “should be considered clergy”8 for purposes of the Ministerial
Exception. Courts have considered a number of factors including whether the employment deci-
sion was based largely on religious criteria, whether the employee was qualified and authorized to
perform the ceremonies of the church, whether the employee engaged in activities traditionally
considered ecclesiastical or religious, and whether the employee attends to the religious needs of

the faithful.?

Applying these criteria, courts have found that the Ministerial Exception applies to lay choir
directors,!0 members of a university’s canon law faculty,!! non-ordained associates in pastoral care,!2
and faculty of a seminary,!3 but not to a professor of psychology at a religiously affiliated college. 14

There are three views of the proper approach courts should take in defining the scope of the
constitutional protection: 1) that the exemption should not apply to any position other than a
formal member of the clergy; 2) that it should also apply to lay positions with responsibilities such
as leading worship, religious instruction, and spreading the faith; and 3) that it should apply to any
position, based on the view that a faith-based group must be free, without government oversight,
to determine how staff contributes to its religious mission.

3. Government itself may not discriminate on grounds of religion in hiring
under the United States Constitution.

The First Amendment, as well as the Equal Protection Clauses of the Fifth and Fourteenth
Amendments to the U.S. Constitution prohibit the government from making employment deci-
sions on the basis of religion. The interplay of different constitutional provisions when faith-based
organizations, programs, or positions receive government funds is the subject of considerable dis-
agreement. The principal positions are set forth in the following paragraphs.

>
@
®
0
Q.
2
Q
@
=
D
=1
O
O
c
®
=
-
Q
2

41



42

>
@
®
0
Q.
2
Q
@
=
D
=1
O
O
-
@
=
-
Q
2

3.1 WHAT 18 IN DISPUTE: Whether or not courts may determine that the Con-
stitution prohibits the government from providing
public funds to faith-based organizations that consid-
er religion in employment decisions.

One view is that the government violates the Establishment Clause and the Free Exercise
Clause of the First Amendment and the Equal Protection guarantees of the Fifth and Fourteenth
Amendments by funding a religious program or position if religious criteria are used in employment
decisions (some would extend this constitutional limitation to all positions in an organization once
any program or position receives government funds!®). The Supreme Court has held that “the Con-
stitution does not permit the state to aid discrimination.”16 These advocates state that such fund-
ing advances religion in violation of the Establishment Clause,!” constitutes government support
for employment conditioned on a person’s willingness to adhere to a particular faith in violation
of the Free Exercise Clause, and constitutes support for discrimination in violation of Equal Pro-
tection. 18

Others disagree.!? The U.S. Constitution regulates the conduct of the government, not that of
private citizens. The U.S. Supreme Court has held, in a case involving discharges of employees,
that “receipt of public funds does not make the discharge decisions acts of the state.”20 These advo-
cates state mere public funding of faith-based employers does not render faith-based organizations
“state actors,” leaving them free to make employment decisions on the basis of religion and to con-
dition employment on religious considerations.2! With respect to the Establishment Clause, these
advocates state that government-funded programs provided by religious institutions serve a secular
purpose by delivering social services and that, because any employment decisions are made by the
private employer, they are not reasonably attributable to the government and therefore result in no
advancement or endorsement of religion by the government.22

The Supreme Court has not yet had the opportunity to provide a definitive answer.?3

3.2 WHAT 18 IN DISPUTE: Whether or not courts may determine that the Con-
stitution requires the government to allow publicly-
funded faith-based organizations to consider religion
in employment decisions.

One view is that the Constitution protects the freedom of religious institutions to consider reli-
gion in employment decisions, regardless of how the institutions are funded. These advocates state
that, as with other expressive associations under the Free Speech Clause, religious associations
must be free to choose their membership according to the mission that defines the association.24
In addition, these advocates state, if the government allows mission-based hiring rights to secular
service providers, it must extend that same right to religious service providers, lest it run afoul of
the Free Exercise Clause and the Equal Protection Clauses.2> In this view, the unique character of
religious organizations implicates an additional layer of constitutional protection under the Free
Exercise and Establishment Clauses. Specifically, these advocates state, these clauses prohibit
excessive government entanglement in religious affairs, including government interference in reli-
gious groups’ selection of their leaders, followers, or employees.26

An alternative view is that neither the First Amendment nor any other provision of the Con-
stitution requires government-funded religious institutions to be given unlimited autonomy in
their employment decisions, and that the Constitution, in fact, prohibits the government from



funding any employer who considers religion in employment decisions, or at least the programs or
projects in which positions are filled using religious criteria, because the government cannot fund
what the government cannot do.2” These advocates further state that government has broad dis-
cretion to attach conditions to the receipt of government funds; 28 so that it cannot be the case
that government is precluded from conditioning funding upon an agreement to relinquish the right
to use religious preferences in employment.

3.3 WHAT IS IN DISPUTE: Whether or not courts may determine that the Constitution
leaves it up to the legislative and executive bodies to decide
whether or not to permit or limit consideration of religion in
employment practices of government-funded organizations, pro-
grams, and/or positions.

Another view is that the Constitution does not require either outcome, so that legislative and
executive branches have the discretion to choose appropriate policies. While the spending power
of the federal government gives the government considerable authority to attach conditions that
must be satisfied by a private entity that wishes to receive government funds, it has not been decid-
ed whether this power extends to regulating employment relationships of religious institutions that
receive government funds.?

3.4 WHAT 1S IN DISPUTE: Whether the power of government, including the
courts, to affect the employment policies of a faith-
based organization is enhanced if the aid is “direct,”
or diminished if the aid is “indirect.”

Some government assistance is provided in the form of contracts and grants, and others is pro-
vided through means such as vouchers.?? One view is that “indirect” funding is less likely to be seen
as a government advancement of religion, or government action. Others maintain that the distinc-
tion between direct and indirect funding should make no difference for constitutional purposes.

FEDERAL STATUTES AND EXECUTIVE ORDERS AFFECTING HIRING POLICIES

4. The basic federal employment anti-discrimination law that expressly pertains
to religious discrimination (Title VII of the Civil Rights Act of 1964) explic-
itly permits “religious associations, organizations, and educational institu-
tions,” if they so choose, to make employment decisions based on religion, no
matter what duties individual employees would perform.

Title VII of the Civil Rights Act of 1964 prohibits discrimination on the basis of race, color,
religion, sex, or national origin for any employer with 15 or more employees, and gives individu-
als a right of action to enforce the law.3!

Section 702 of Title VII states that the restrictions imposed by Title VII do not apply “to a
religious corporation, association, educational institution, or society with respect to the
employment of individuals of a particular religion to perform work connected with the carry-
ing on by such corporation, association, educational institution, or society of its activities” (the
“Title VII exemption”). The exemption extends to all of the organization’s activities and
employees. Also, it applies only to discrimination on the basis of religion — not race, gender,
or national origin.
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4.1 WHAT 18 IN DISPUTE: Which faith-based organizations may assert the Title
VII exemption.

Courts have not clearly delineated the religious characteristics required to qualify for the Title
VII exemption. For example, while the Salvation Army was held to be a religious entity for pur-
poses of section 702 because its central purpose remained religious,> a children’s home that was
originally founded by the Methodist Church was not, having lost its religious mission over time to
the point that “as far as the direction given the day-to-day life for the children at the home is con-
cerned, it is practically devoid of religious content or training.”3

4.2 WHAT 1S IN DISPUTE: Effect of government funds on exercise of the statu-
tory Title VII exemption: Whether or not courts may
hold that the Title VII exemption is waived or other-
wise lost as to organizations, programs, or specific
positions paid with public funds.

Few courts have directly addressed the impact of government funding on the Title VII exemp-
tion. One view is that government funding alone does not affect the Title VII exemption without
express Congressional language.34

Another view is that an organization receiving substantial government aid should be presumed
ineligible to claim the exemption as to any position within the entire organization.?> Others main-
tain that there should be a presumption that the Title VII exemption does not apply to individual
staff positions supported by government cash assistance.3¢ Still others suggest that eligible organi-
zations should not be able to claim the exemption for positions within any program that receives
substantial public funding. Finally, some state that that there should be a distinction between fund-
ing received through voucher-type programs as opposed to direct aid.3?

5. RFRA: The Religious Freedom Restoration Act of 1993 (“RFRA”) pro-
hibits the federal government from substantially burdening the exercise of
religion except to further a compelling governmental interest through the
least restrictive means of furthering that interest.

RFRA38 applies only to federal agencies and programs,® as the Supreme Court has held that
RFRA is unconstitutional with respect to state laws.

5.1 WHAT 1S IN DISPUTE: Whether or not the courts will hold that RFRA
requires exemption of faith-based organizations from
limits on considering religion in hiring decisions when
they participate in government-funded programs.

One view is that a government limitation on the right to use religion in employment imposes
a “substantial burden” because preventing religious organizations from choosing like-minded
employees threatens their essential mission. Further, these advocates state, RFRA requires an
exemption for religious organizations because preventing religion-based employment decisions is
neither a “compelling government interest” nor the “least restrictive means of furthering any inter-
est of government.”



Another view is that many faith-based groups providing social services do so without government
funds. Those wishing to consider religion in employment decisions can avoid any “burden” by simply
choosing not to participate in the government program.40 Furthermore, in this view, a general ban on
religious discrimination by all publicly-funded employers — or, alternatively, a ban with respect to gov-
ernment-funded programs or positions — furthers a compelling governmental interest of eradicating
discrimination, and there are no less restrictive means available to fully vindicate that interest.4!

These advocates also contend that Congress never intended RFRA to be used in this fashion.
They state that, should RFRA be interpreted as limiting government’s ability to restrict religion-
based employment decisions by government-funded employers, the statute is unconstitutional to
that extent. By contrast, others maintain that RERA is in accord with, and perhaps required by,
the Constitution. See Statements 3.1 — 3.4, above.42

6. Bona fide occupational qualification: Title VII creates an exception available to
all employers, including faith-based organizations, permitting employers to
defend against a discrimination claim on the grounds that age, gender, disability,
or religion (but not race) is a “bona fide occupational qualification” (BFOQ) for
a position. The burden of proof of establishing a BFOQ is on the employer.

The Supreme Court has held that all employers, including religious organizations, may rely on
age, gender, disability, or religion in employment decisions where that qualification is “reasonably
necessary” to the operation of that particular business. The Court has stated that the exception is
extremely “narrow” and that the occupational qualification must relate to the “essence” or “cen-
tral mission” of the employer’s business.3

6.1 WHAT 1S IN DISPUTE: What would be required for faith-based organizations
to establish that religious beliefs or practices are a
“bona fide occupational qualification” for a particular
position.

The exact contours of what is “reasonably necessary” in the context of faith-based organizations
have not been defined. For example, courts have allowed an employer to assert a religious occupa-
tional qualification with respect to hiring a Jesuit philosophy professor at a Jesuit university,* and
with respect to employment of helicopter pilots required to fly over areas where a foreign country
severely restricts the freedom of movement of non-adherents,# but have not allowed an employ-
er to rely on the occupational qualification defense with respect to the hiring of prison chaplains
of a particular faith where the duties were largely administrative.6

6.2 WHAT Is IN DISPUTE: Whether or not the U.S. Constitution would prohib-
it direct aid for any position that required religious
qualifications to the degree necessary to be a BFOQ.

One view is that the same evidence that would make religious belief a bona fide occupational
qualification would also, pursuant to the Establishment Clause, disqualify the organization from
direct funding for that position, or perhaps for the entire program. Another view is that the con-
stitutionality of government assistance should be determined by the content of the program rather
than the qualifications for a position. There do not appear to be any reported federal cases that
reach this issue. See also Statements 3.1 - 3.4, pp. 42-43.
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7. Federal Agency Contractors: An Executive Order has directed that no fed-
eral agency may restrict the religiously-based employment practices of con-
tractors that are faith-based organizations without Congressional authoriza-
tion to the contrary.

Federal contracting is governed, in part, by a Presidential Executive Order that sets general
conditions for all federal contractors.4” Since 1965, among other provisions, the Executive Order
had required contractors not to discriminate in hiring on the basis of religion. On December 12,
2002, President George W. Bush modified this previous Executive Order by issuing a new Execu-
tive Order, stating that this particular requirement “shall not apply to a Government contractor or
subcontractor that is a religious corporation, association, educational institution, or society, with
respect to the employment of individuals of a particular religion to perform work connected with
the carrying on by such corporation, association, educational institution, or society of its activities.
Such contractors and subcontractors are not exempted or excused from complying with the other
requirements contained in this Order.”48

This new Executive Order does not modify provisions in the earlier Executive Order that pro-
hibit federal contractors, including religious organizations, from discriminating in employment on
the basis of race, color, national origin, handicap, sexual orientation, or parental status as a condi-
tion of receiving federal funds.4?

7.1 WHAT 1S IN DISPUTE: Whether the courts will rule that the Executive
Order is in conflict with, or in accordance with the
U.S. Constitution.

Depending on the outcome of court decisions on the constitutional issues discussed in para-
graphs 3.1 — 3.4, the Executive Order may be limited, affirmed, or invalidated.

7.2 WHAT IS IN DISPUTE: What effect this new Executive Order has on con-
flicting rules and regulations that were in effect when
the Executive Order was issued.

One view is that current agency rules, even if potentially inconsistent with the Executive
Order, remain in effect until new rules are promulgated after required notice and comment proce-
dures. Others maintain that any rules or regulations that are inconsistent with the Executive Order
cannot be enforced and should no longer be applied to government grants and contracts.

In some situations, Congress has reauthorized a program after rules limiting employment prac-
tices of faith-based organizations had been adopted. One view is that such rules have acquired the
required Congressional support to continue in effect notwithstanding any conflict with the Exec-
utive Order. Another view is that the President’s Executive Order is controlling absent express
statutory language to the contrary.

8. General conditions on government grants and contracts: A generally applicable federal
law governing nondiscrimination by organizations receiving federal funds (Title VI of
the Civil Rights Act of 1964) does not prohibit religious discrimination; nor does it
apply to employment practices unless employment is the primary objective of the gov-
ernment program.



Title VI of the 1964 Civil Rights Act applies to “any program or activity receiving Federal
financial assistance” where employment is the primary objective of the government-funded pro-
gram. While it prohibits discrimination in employment “on the ground of race, color, or national
origin,” where employment is the primary purpose of the program, it does not prohibit discrimina-
tion based on religion.>

9. Program-specific provisions: Federal statutes and regulations for some pro-
grams have specific provisions that prohibit recipients of grants, contracts,
and/or vouchers, including faith-based organizations, from religion-based hir-
ing for positions funded within these programs. Other programs are governed
by statutes and regulations that explicitly preserve the Title VII exemption
that permits religious preferences in employment.

“Charitable Choice” laws — which now cover the Community Services Block Grant (CSBG),
Temporary Assistance to Needy Families (TANF) and the Substance Abuse and Mental Health
Services Act (SAMHSA) — expressly state that participation in these programs does not affect an
organization’s eligibility for the Title VII exemption.>!

By contrast, the Child Care and Development Block Grant Act of 1990 states that a funded
organization “shall not discriminate in employment on the basis of the religion of the prospective
employee if such employee’s primary responsibility is or will be working directly with children in the
provision of child care services.”? Included among the other programs requiring non-preferential
hiring as a condition of eligibility for funding are housing and job training programs contained in
statutes such as the Omnibus Crime Control and Safe Streets Act, the Community Development
Block Grant Program of the Housing and Community Development Act of 1974, the Workforce
Investment Act of 1998, and the Job Access and Reverse Commute grant program of the Federal
Transit Act of 1998, as well as other federal housing and community development programs, and
the National Service and Community Service Trust Act of 199353

Other programs have specific language that exempts faith-based organizations from generally
applicable statutory prohibitions on religion-based employment policies.

9.1. WHAT 1S IN DISPUTE: Whether or not the Supreme Court may rule that
the Constitution requires, limits, or prohibits these
provisions and exemptions.

See Statements 3.1 — 3.4.
RIGHTS, EXEMPTIONS, AND OBLIGATIONS UNDER STATE AND LOCAL Law

10. Many states have their own sources of applicable law: States may adopt gen-
eral anti-discrimination policies or program-specific rules and procurement
laws or ordinances that seek to limit employment practices of faith-based
organizations.

Professors Chip Lupu and Robert Tuttle have compiled a comprehensive analysis of state laws
and ordinances affecting religious preferences in employment decisions.># Lupu and Tuttle report
that faith-based groups are permitted to consider religion in employment decisions in most states.
Eighteen states explicitly forbid faith-based organizations from discriminating in employment with
respect to a contract with that state to provide services.
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10.1 WHAT 18 IN DISPUTE: Whether state supreme courts may forbid or require
state and local agencies to allow government-funded
faith-based groups to consider religion in hiring deci-
sions. Each of the unresolved issues as to federal con-
stitutional and statutory law is also unresolved as to
state constitutional and statutory state law. Most
states have not addressed these questions, and a ruling
by one state’s high court does not decide the matter of
another state’s law.

To the extent that the U.S. Supreme Court has not resolved a Constitutional issue, state courts
must independently interpret and apply the U.S. Constitution as well as their own state constitu-
tions and statutes.

10.2 WHAT 18 IN DISPUTE: Whether some state laws limiting consideration of
religion in hiring decisions by funded faith-based
organizations may be overridden by federal law.

Within its enumerated powers, Congress can adopt legislation that expressly replaces state or
local law, however, the expression of such intent must be clear. More over, if there is a direct con-
flict between a federal law and a state or local law, to the extent that it is not possible to accom-
modate both, federal law governs; otherwise both remain in effect. Thus, for example, courts have
held that Title VII does not “trump” or displace state employment discrimination laws.>

In addition to possible Congressional preemption, if the courts were to settle the issues in State-
ments 3.1 - 3.4, and determine that the U.S. Constitution forbids or requires government to allow
funded faith-based groups to consider religion in hiring decisions, any contrary state or local laws
would be overridden.

11. Municipalities can only legislate regarding employment practices to the
extent they are explicitly delegated such authority by state law, and some
have done so.

Local governments have enacted a wide variety of laws that prohibit private employers from
giving preferential treatment in employment based upon religion (and a number of other cate-
gories). In some cases, these local rules simply repeat protections offered by state and federal law;
in other cases, they extend farther. Some of these local laws expressly state that they do not apply
to religious organizations; others, however, contain no such limitation.

11.1 WHAT 18 IN DISPUTE: Whether and to what extent courts may determine
that some of the municipal anti-discrimination laws
are unenforceable because they are beyond the
power of the municipal governments to enact.

Cities, counties and other local governments derive their authority to legislate from their
respective state legislatures. Local authorities can legislate only so far as allowed by the authority
given them by their respective states, and ordinarily cannot enact employment ordinances that are
inconsistent with, or preempted by, state law; nor can they enact ordinances that exceed the leg-
islative power that the state has conferred upon them.>



12. Potential conflict between federal and state law: In the Welfare Reform Act
of 1996, Congress enacted provisions to prevent state or local agencies,
with respect to programs covered by the Act, from enforcing any law or pol-
icy that would “impair the religious character” of a faith-based organization,
alter its policies of “internal governance,” or impede its independent “con-
trol over the definition, development, practice, and expression of its reli-
gious beliefs.”

In the Welfare Reform Act (formally titled the Personal Responsibility Work and Opportunity
Reconciliation Act, or “PRWORA”), Congress has expressly stated that a religious organization
that receives federal funds through the programs covered by the Act — TANF (Temporary Assis-
tance to Needy Families) and Welfare-to-Work>7 — “shall retain” their independence with respect
to “definition, development, practice, and expression of” religious beliefs,>8 and also retain their
Title VII exemption. In addition, the Act precludes any federal, state, or local government agency

from discriminating against a provider on the basis of that provider’s religious identity with respect
to programs covered by the PRWORA.

The PRWORA does place limitations on this autonomy. Religiously-based providers (or the
accounts in which those providers retain their federally-provided funds) are expressly subjected to
the same financial accountability requirements as other providers, and may not discriminate
among beneficiaries on the basis of religious belief or a refusal to engage in religious practices.

12.1 WHAT 18 IN DISPUTE: Whether or not this language will be held by courts
or interpreted by agencies to overrule any state or
local laws that would have the effect of limiting the
hiring practices of faith-based organizations that

receive federal funds under PRWORA.

This question is separate from the constitutional issues cited at Statements 3.1 — 3.4. It has to
do with the interpretation of a federal statute — the PRWORA — and any local or state laws that
attempt to impact the ability of faith-based organizations to consider religion in employment deci-
sions. Some have argued that the religious identity protection in the PRWORA is drafted with
broad language, manifesting a clear Congressional purpose to protect against state interference in
a wide range of the organization’s activities and fundamental characteristics.®© Others state that
the PRWORA does not expressly state that it is intended to displace state employment law, so that
the clear Congressional intent required to displace a state or local law is lacking. In addition, these
advocates note that the PRWORA expressly refrains from restricting state regulation of programs
that are state-funded.6!

No court has yet decided these questions. |
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Endnotes

I This document is not intended to provide the reader with legal advice. When faced with difficult or com-
plex questions regarding employment law or decisions, employers should consider obtaining legal advice.

2 In this document, we use the terms “hiring,” and “employment” to include all important employment
decisions, including firing, promotion, and payment of benefits.

3 See, e.g., Corporation of the Presiding Bishop v Amos, 483 U.S. 327, 339 (1987).

4 The United States Court of Appeals for the Fifth Circuit first recognized this exception in 1972. See
McClure v. Salvation Army, 460 E2d 553 (5th Cir. 1972); see also Williams v. Episcopal Diocese, 2001 WL
721453 (Mass. Sup. Ct. June 8, 2001).

5 Rayburn v. General Conference of Seventh-Day Adventists. 772 F. 2d 1164 (4th Cir. 1985).

6 See, e.g., Bollard v. California Province of the Soc’y of Jesus, 196 F.3d 940, 948-49 (9th Cir. 1999) (“On a
substantive level, applying the statute to the clergy-church employment relationship creates a constitu-
tionally impermissible entanglement with religion if the church’s freedom to choose its ministers is at
stake.” (Internal quotation marks and citation omitted) Gellington v. Christian Methodist Episcopal Church,
203 E 3d 1299 (11th Cir. 2000).

T Bollard v. Calif. Province of the Soc’y of Jesus, 196 E 3d 940 (9th Cir. 1999); Young v. Northern Ill. Confer-
ence of United Methodist Church, 21 E 3d 184 (7th Cir. 1994); Scharon v. St. Luke’s Episcopal Presbyter-
ian Hosp., 929 E 2d 360 (8th Cir. 1991).

8 EEOC v. The Roman Catholic Diocese, 213 E3d 795, 801 (4th Cir. 2000 (quoting Rayburn v. General Con-
ference of Seventh-Day Adventists, 772 E2d 1164, 1169 (4th Cir. 1985)); Miller v. Bay View United
Methodist Church, Inc., 141 E Supp. 2d 1174, 1181 (E.D. Wisc. 2001).

9 See Starkman v. Evans, 198 E3d 173, 176 (5th Cir. 1999); Miller, 141 E Supp. 2d at 1181.

10 See Starkman at 198 E3d 173, 176.

11 EEQC v. Catholic University of America, 83 E3d 455 (D.C. Cir. 1996).

12 Rayburn v. General Conference of Seventh-Day Adventists, 772 E2d 1164 (4th Cir. 1985).

13 EEOC v. Southwestern Baptist Theological Seminary, 651 E2d 277 (5th Cir. 1981).

14 EEOC w. Mississippi College, 626 E2d 477, 485 (5th Cir. 1980). See also Gargano v. Diocese of Rockuille
Ctr., 80 E3d 87, 90 (2d Cir. 1996).

15 For a detailed presentation of this view, with full citations to supporting cases, see Luchenitser, Alex,
“Casting Aside the Constitution, the Trend Toward Government Funding of Religious Social Services
Providers,” 35 Clearinghouse Review 615 (January-February 2002). See especially the text and citations
at footnotes 20 — 67. Cited hereafter as Luchenitser Article. An updated version of this article is found
at www.au.org/legal/luchenitser.hem. For further discussion of supporting arguments, see generally, Alan E.
Brownstein, Constitutional Questions About Charitable Choice, in Welfare Reform and Faith-Based Organiza-
tions 219, 239 (Derek H. Davis & Barry Hankins, eds. 1999).

16 Norwood v. Harrison, 413 U.S. 455, 466 (1973). There is a vigorous debate over the applicability of Nor-
wood and related cases in determining “state action” in the context of government-funded social services.

17 See Luchenitser Article, supra note 15, at notes 39 — 51.

18 4., at notes 23-51.

19 For a more detailed explanation of this view, see Carl H. Esbeck, The Neutral Treatment of Religion and
Faith-Based Social Service Providers: Charitable Choice and Its Critics, in Welfare Reform and Faith-Based
Organizations 173, 190 (Derek H. Davis & Barry Hankins, eds. 1999). See also Carl H. Esbeck, Testimo-
ny before the Subcommittee on the Constitution, Committee on the Judiciary, United States House of
Representatives, Concerning Section 1994A (Charitable Choice) of H.R. 7, the Community Solutions
Act, June 7, 2001, at notes 19 — 29. The testimony is available at:
http://www.house.gov/judiciary/esbeck_060701.htm. Referred to hereafter as “Esbeck Testimony.”

20 Rendell-Baker v. Kohn, 457 U.S. 830, 841 (1982).

21 See Esbeck Testimony, supra note 19. See also Blum v. Yaretsky, 457 U.S. 991, 1004 (1982).

22 See Siegel v. Truett-McConnell College, 13 E Supp. 2d 1335 (N.D. Ga. 1994), aff’d 73 E3d 1108 (11th Cir.
1995); Zorach v. Clauson, 343 U.S. 306, 314 (1952); Corporation of the Presiding Bishop v. Amos, 483 U.S.
327,336 - 337 (1987).



33 See Amos, 483 U.S. at 339 & n.17. Amos involved a privately-funded position. The Court held, in that
case, that Congressional enactment of the Title VII exemption did not violate the Establishment Clause.
The Court has reserved the questions of whether the Free Exercise Clause might require such an exemp-
tion and whether the exemption would violate the Establishment Clause if applied to a government-
funded position.

24 See Esbeck Testimony, supra note 19. See also Roberts v. Jaycees, 468 U.S. 609, 622 (1984); Boy Scouts
v. Dale, 530 U.S. 640, 657 (2000). For further discussion of supporting arguments see Paul Taylor, the
Costs of Denying Religious Organziations the Right to Staff on a Religious Basis when the Federal Social Service
Efforts 12 Geo.e Mason U. Civ. Rts. L.J. 159 (Spring 2002).

25 See Employment Division v. Smith, 494 U.S. 872, 881-84, 886 n.3 (1990); City of New Orleans v. Dukes,
427 U.S. 297 (1976); Ball v. Massanari, 254 E3d 817, 823 (9th Cir. 2001). Church of the Lukumi Babalu
Aye, Ink. v. City of Hialeah, 508 U.S. 520, 537-38 (1993).
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